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The busy collector of honey is completely oblivious of owner of a trade-mark to protect it diligently. That’s 5 
the question of lower case or capital letters. Not in- why we ask you always to spell Coke with a capital 
different, however, are the folks who put out newspapers “C.” It’s as important to us as the use of a capital le 
named for Apis mellifera. initial in the spelling of a newspaper’s name. 
T 
For the same reason, we have a lively interest in the 
use of a capital initial for Coke, the friendly abbreviation P 
for Coca-Cola. Spelled with a lower case “‘c,” it means 
, : , : Ask for it either way 
something entirely different. \ 
...b0th trade-marks 
Coke and Coca-Cola are registered trade-marks which wean the same thing. B 


distinguish our product. And good practice requires the 
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Dependable Help... 


in a critical period 


Tas is no time for half-measures, for temporizing and delays. Foresight 
and wisdom combine to urge that you prepare yourself now for what may come 
by way of emergency federal controls upon business and industry, upon manpower 
and materials, and by way of extraordinary-requirements in federal and state 


taxation. 


For our own part, we don’t like reporting “war laws’—a field we have been 
effectively covering since the turbulent days of 1939. Yet, responsive to our obliga- 
tions as a faithful reporter of business and tax laws, CCH stands ready again in 
1950 to serve the specialized needs of Business and its advisors, come what may. 


EMERGENCY BUSINESS CONTROL LAW REPORTS.— 
Authoritative, dependable, experienced, stemming from CCH’s 
pioneer War Law Reports established back in 1939 as World 
War II took shape, everything about the CCH Emergency Busi- 
ness Control Law Reports is designed to provide prompt, continu- 
ing facts and information on burgeoning federal controls upon 
manpower and materials in the critical period ahead. Flexible in 
plan, alert in attitude, sensitive to subscribers’ wants, out of this 
one basic Repor-er will grow all othe: special Reporters the 
special needs of the future may require in this field. 


GOVERNMENT CONTRACTS REPORTS.—A CCH “exclu- 
sive,” each issue brings last-minute details on all pertinent devel- 
opments in the highly technical area of law relating to doing 
business with the federal government. Procurement, Settlement, 
Modification, Vinson Act Profit Limitations, Renegotiation, and all 
their important ramifications are closely followed, promptly reported. 


FEDERAL TAX REPORTS.—Already the national mobiliza- 
tion and defense programs have set in motion sweeping plans of 
federal taxation to implement them. Week after week, the last 























word, the newest development, the latest twist and turn of events 
in federal taxation is hurried to subscribers by CCH’s leaders 
in this field: (1) Standard Federal Tax Reports, the accepted 
Reporter for “the man who must have everything” and (2) Federal 
Tax Guide Reports, for those concerned with the federal tax 
problems of the average business or individual. 


STATE TAX REPORTS.—Emulating the swift pace of federal 
tax changes, state taxation, too, is slated to grow in importance 
and intensity. Here also CCH excels. For, 48 states and the 
District of Columbia are each individually covered by CCH’s 
State Tax Reports, each state the subject of its own reporting 
unit. Swift, accurate, convenient, the informative regular issues 
of each unit provide everything important or helpful in the sound 
and effective handling of that state’s corporate or individual taxes. 


Write for complete details on these or any other fields of interest. 


COMMERCE) CLEARING) HOUSE; ING,, 
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PUBLISHERS OF TOPICAL LAW REPORTS 
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HICAGO 
214 N. MICHIGAN AVE. 


CCH 


1 New Yor« 18 
522 Firrn Ave. 


WASHINGTON 4 
1329 E Street, N.W. 
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In This Issue 





Is the Treaty-Making Power 
a Blank Check? 
In our leading article this month, 
Frank E. Holman of the Washington 
sar, immediate past president of the 
American Bar Association, points out 
that the Covenant on Human Rights 
and the Genocide Convention, as 
presently proposed, contain many 
provisions that may make a funda- 
mental change in our form of govern- 
ment if they become the “supreme 
law of the land” by being ratified by 
the Senate as treaties of the United 
States. A recent decision by a Cali- 
fornia court striking down the Cali- 
fornia alien land law on the ground 
that it was opposed to the Charter of 
United Mr. Holman 
proves dangerous the 
treaty-making power of the Presi- 
dent and Senate may be. (Page 707.) 


the Nations, 


Says, how 


What Are Man's 

Fundamental Rights? 

David A. Simmons of the Texas Bar 
turns to a subject about which a great 
deal is being said in these days of 
propaganda warfare. He declares 
that many of the so-called “rights” 
that are included in the Universal 
Declaration of Human Rights are 
not rights at all, but are merely 
aspirations for which man must 
work. As examples of such mis- 
named rights, he gives the “right 
to work”, the “right to necessary so- 
cial services”. He declares that all 
genuine rights can be summed up 
in one: the right to be let alone. 
(Page 711.) 


Former President of Maryland Bar 
Proposes a Limit on Treaty Power 
Frank B. Ober of Baltimore, 
mediate past president of the Mary- 
land State Bar Association, like Frank 
E. Holman, is concerned about the 


im- 


peculiar constitutional provision that 
makes a treaty of the United States 


THe AMERICAN BAR AssOciATION JouRNAL is published monthly 


the “supreme law of the land”. Ap- 
proaching the problem from a dif- 
ferent point of view from Mr. Hol- 
man, he proposes a 
amendment to prevent any encroach- 
ment on the Constitution or individ- 
ual liberties under the Bill of Rights, 
by treaty, or even by amending the 
Constitution, unless such amend- 
is submitted for ratification 
to conventions in the several states, 
rather than to the legislatures there- 
of, in order to reflect more directly 
the will of the people themselves. 
(Page 715.) 


constitutional 


ment 


Ben W. Palmer Concludes 

Series on Vestigial Remnants 

The fourth of Ben W. Palmer’s series 
of articles on vestigial remnants in 
the law deals with the place of the 
coroner—the King’s crowner. Mr. 
Palmer recalls the days when the 
coroner was an important servant of 
the Crown in England, charged with 
the function of collecting some of 
the feudal fees that were an 
portant part of the King’s treasury. 
(Page 720.) 


im- 


Reginald Heber Smith Makes 

Survey's Third Progress Report 

This is the third year in which the 
September issue of the JOURNAL has 
carried a “progress report” by the 
Director of the Survey of the Legal 
Profession. Ihe Survey is now thirty 
months old, and its work is progress- 
ing rapidly. Mr. Smith says that he 
believes that this is the next-to-last 
report that he shall make since the 
Survey will be soon completed. (Page 
727.) 

Glenn R. Winters Discusses 

Public Relations of the Bar 

Professor Laurance F. Shaffer of the 
Carnegie Institute of Technology 
has said that “the urges to seek 
approval of other people” are uni- 


by the AmerRICAN Bar AsSOCIATION 





versal motivating influences. Glenn 
R. Winters, 
the American Judicature Society, be- 


Secretary-Treasurer of 


lieves that this statement has especial 
significance for the lawyer, whose 
life’s work depends upon his relation- 
ship with the public. But he also 
feels that the lawyer is generally 
distrusted by the layman, and that 
it is the job of the organized Bar 
to overcome this distrust by a pro- 
gram of public relations to explain 
the function of the lawyer in our 
society. (Page 734.) 

Robert B. Ely Ill Writes 

of International Treaties 

Can the United States enter into a 
treaty that gives an international 
court jurisdiction over American cit- 
izens? Examining the precedents and 
dicta of American courts on this sub- 
ject, Mr. Ely points out the prob- 
lems of reconciling the treaty clause 
of the Constitution (Article Il) and 
the judiciary clause (Article III). He 
sums up his view, based on court de- 
cisions and the opinions of writers in 
the field in this article. (Page 738.) 


George Wharton Pepper Reviews 
Biography of Chief Justice Fuller 

In the March and April, 1950, issues 
of the JouRNAL, we published two 
chapters of Willard L. King’s new 
biography of Chief Justice Fuller. 
Ihe book has now appeared, and 
Senator George Wharton Pepper re- 
views it in our “Books for Lawyers” 
department this month. Senator 
Pepper describes himself as one of 
the diminishing group of men who 
remember Chief Justice Fuller when 
he sat in Marshall’s chair on the na- 
tion’s highest tribunal. He praises 
Mr. King’s work in writing the first 
biography of a Chief Justice who has 
been described as one of the greatest 
in our history. Among the other re- 
views in the department this month 
is General Charles D. Herron’s re- 
view of A. Frank Reel’s The Case of 
General Yamashita and Owen Rall’s 
discussion of Frederick Bernays 
Wiener’s Effective Appellate Advo- 
cacy. (Page 744.) 
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. of losing a key man in his organization ? 


Can your client stand the shock... 


kvery successful business runs smoothly because of the special talents and sound judgment of 


one or two key men. But too often the business man who insures against other business hazards 


fails to protect himself against the untimely death of his right-hand man. 


A Prudential “key man” insurance plan — 


e cushions the shock; helps the company adjust to the loss. 


e enables your client to continue payments to the deceased’s wife for a year or two. 


e and meanwhile provides a source of cash to meet business emergencies through cash, 


loan, and surrender values. 


Recommend a “key man” plan to round out your client’s business insurance program. For details 


call your Prudential Agency today. 








THE PRUDENTIAL 
INSURANCE COMPANY OF AMERICA 
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President HAROLD J. GALLAGHER, 15 Broad Street, 
New York, New York. » Chairman, House of Dele- 
gates, JAMES R. MORFORD, Delaware Trust Build- 
ing, Wilmington, Delaware + Secretary JOSEPH D. 
STECHER, Toledo Trust Building, Toledo 4, Ohio + 


Board of Governors 

The President, 

The Chairman of the House of Delegates, 
The Secretary, 
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Tappan Grecory, Editor-in-Chief, American Bar Association Journal 


105 South LaSalle Street, Chicago 3, Mlinois 


First Circuit Rosert W. Upton, Concord, New Hamp- 
shire 

Second Circuit E. J. Dimock, 165 Broadway, New York 6, 
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Rosert G. Storey, Republic Bank Build- 
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Persons eligible for membership in the Association 
may become such on being proposed in writing by a 
member, approved by the Committee on Admissions 
for his State, and elected by the Board of Governors 
(Constitution, Article II, Section I; By-laws, Article I, 
Section 1). Dues are $12.00 a year, except for the first 


Third Circuit 


Fifth Circuit 


Grorce E. Brann, Barlum Tower, Detroit, 
Michigan 

Seventh Circuit ALBerT B. Houcnuton, 152 West Wisconsin 

Ave., Milwaukee, Wisconsin 

Eighth Circuit James G. MOTHERSEAD, Murphy Building, 
Scottsbluff, Nebraska 

SipNEY TEIsER, Equitable Building, Port- 
land, 4, Oregon 

Tenth Circuit Atvin Ricnarps, Pure Oil Company, Tulsa, 
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two years after his or her admission to the Bar, the 
dues of a member are $3.00 per year, and for three 
years thereafter $6.00 per year. Blank forms of pro- 
posal for membership may be obtained from the Asso- 
ciation offices at 1140 North Dearborn Street, Chicago 
10, Illinois. 
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With the AUDOGRAPH your case preparation 


is ne sooner said—than done! 


@ How many times a day (and countless 
nights, too) do you put pen or pencil to 
paper... or have a law clerk or law secre- 
tary do so... to keep abreast of the 
paper work required of your profession? 

With AupocRAPH at your elbow this be- 
comes quite unnecessary ... for the Aupo- 
crirH — small, compact and _ brilliantly 
engineered — becomes your law secretary, 
ready to record at any time — anywhere — 
the facts with which you must deal as a 
practicing attorney. 

Check these few uses-in-law of Aupo- 
GRAPH against the conventional methods 
of preparing case information, for with 
\UDOGRAPH — you say it and it’s done... 
saving time and money. 

Write or phone today to your nearest 
\UpOGRAPH dealer for specific details on 
the AupocraPH Electronic Soundwriter 
and its place in the practice of law. 

Made by The Gray Manufacturing 
Company — established 1891 — originators 
of the Telephone Pay Station. 


Preparation of Briefs 

Abstracts of Testimony 

Client Interviews 

Recording Telephone Conversations 
Taking Depositions 

Abstracting Cases 

Preparation of Title Reports 
General Correspondence 

and countless other uses. 


AUDOGRAPH sales and service in 180 principal 
cities of the U. S. See your Classified Telephone 
Directory—under “Dictating Machines.’’ Canada: 
Northern Electric Company, |.td., sole authorized 
agents for the Dominion. Overseas: Westrex Cor- 
poration (export affiliate of Western Electric Com- 
pany) in 53 foreign countries. 














@i Left) The “master” Auvocrapn: the ideal 
combination dictating and transcribing machine. 
Records on thin, lightweight, long-lasting plastic 
discs, holding up to one hour’s dictation. Will 
operate wherever electric current is available. 








U fie RAPH sso. 


THE GRAY MANUFACTURING COMPANY, HARTFORD 1, CONNECTICUT 


Send me Booklet O “Now We Really Get Things Done!” 
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Remington Electri-conomy is 
" .,ideally suited to preparing 
briefs and other legal papers 
requiring multiple copies..." 


@ J. Thaddeus Rospond, Counsellor at Law, goes on to say 
“ ,.the marked improvement in the appearance of our letters 
and general typing operations we now enjoy we feel can be 
attributed to your recent installation of a Remington Electri- 
conomy...the ease with which our typist has adjusted to this 
new machine is really remarkable and has contributed to an 
increase in typing production.” 

Strong words of praise from this law firm—but deservedly 
so. For the Electri-conomy permits typing with greater ease 
— greater speed — greater accuracy than any other electric 
typewriter. 

Mail the coupon below for a free illustrated color brochure 
which will show you how the Electri-conomy 
can improve the appearance of correspondence, 
increase typing production and slash office costs 
for your law firm. 


r 







THE FIRST NAME IN TYPEWRITERS 





Remington Rand, Room 1690A, 315 Fourth Ave., N.Y. 10 


Send me FREE copy of RE 8355 — illustrated folder 
describing the Electri-conomy. 


Please have your representative call to perform the free Electri-conomy 
Test in my office —without obligation, of course. 


Name ee viinciesiihemutangaes 
Firm 
Address 


City 7 Zone___Stote 
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LAW 
OFFICE 


Organization 


—“* 


By Reginald Heber Smith 


of the Boston Bar \ 


Our third 
reprinting of 
this useful 
pamphlet 





Price 50 cents. 


Copies may be secured 


AMERICAN BAR 
ASSOCIATION 
JOURNAL — 


1140 North Dearborn Street 


Chicago 10, Illinois 




















FIDELITY and DEPOSIT 


COMPANY OF MARYLAND, BALTIMORE 











AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 
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YOUR INSTALLED COST IS LESS BECAUSE 
DELUXE GIVES YOU PRECISION 
MANUFACTURE AND ASSEMBLY 












@ Elephants are relatively cheap in India, but installed 
in an American Zoo they cost a lot more. DeLuxe Library 


= 


Shelving saves you money because it costs considerably 
less to install in your library. If you are planning new or 
additional shelving for your law library, remember this 
basic truth...The REAL Cost is the ERECTED Cost. 
DeLuxe precision manufacture permits quick, precision 
assembly. All components “Fit like a glove.” DeLuxe 


Everything FITS 
LIKE A GLOVE” 


@ Because all the components 
are precision stamped and 
formed, they must fit together 
perfectly. Thus, if you have 
need for additional sections in 
the future, you can be certain 
that they will match and as- 
semble perfectly with those 
you buy today. 


gives you hand-tailored appearance with the economy of 
stock units. They are highly flexible in use...individual 
shelving as well as complete units are easily rearranged 
or added to when necessary. Write for descriptive catalog. 
Representatives in principal cities...Consult your Classi- 
fied Telephone Directory under “Shelving.” DeLuxe 
Metal Furniture Co., 253 Struthers St., Warren, Pa. 






DeLuxe also manufactures equally outstanding 
Storage, Wardrobe, Combination Wardrobe— 
Storage Cabinets and Record Storage Units. 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 
moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 
FIDELITY & GUARANTY 
INSURANCE CORP., 
Baltimore 3, Md. 
FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





Originators of the Slogan: 


"Consult your Agent or 
Broker as you would your 
Doctor or Lawyer’* 





YOUR TAXES 
are going UP... 


Here’s What You Can Do About It 








MONTGOMERY’S 


= 1950-1951 
FEDERAL TAXES— 
ESTATES, TRUSTS 
and GIFTS 


Gives you a quick summation of 
all changes that have taken place 
during the year to help you in plan- 
ning and filing of estate tax returns. 
Completely up to date, relied upon 
by the nation’s outstanding tax ex- 































MONTGOMERY ’S Federal Taxes — 
Corporations & Partnerships 


1950-1951 


With the heavy slices that are be- 
ing taken out of corporation profits 
you must know what to do to min- 
imize tax liability under new percent- 
age rates and proposed “stop-gap” 
legislation. For any business of any 
size; for the non-specialist and the 
specialist alike, Montgomery defines 
all tax considerations involved in a 
specific transaction. It recommends 
what to do in complex or routine 
situations as they arise at the start 
of or during the year. Two volumes. 


Be sure you’re right on 1950 taxes. 


pane rN Se eel 


perts. One volume. $12.50 
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{ THE RONALD PRESS COMPANY i 
. 15 East 26th Street, New York 10, N. Y. ; 
SEND ME the volumes checked below (when issued). At the end of 
fos days’ examination, I will remit full price, plus delivery, or return 4 
1 the books without further obligation. ] 
F] CL] MONTGOMERY’S Estate Taxes................ $12.50 4 
§ (J MONTGOMERY’S Corporation Taxes........... $20.00 § 

i 
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To Members 


AMERICAN BAR 
ASSOCIATION 


Everywhere! 


We extend a cordial invitation 
to visit our modern law book 
store during your stay in Wash- 
ington—to use our fine library— 
or to just say “Hello”—. It will be 
a pleasure to greet you and 


serve you in any way we can. 


WASHINGTON LAW BOOK COMPANY 


810 Thirteenth Street, N. W. 
Washington, D. C. 
Phone — Metropolitan 2244 
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Treaty Law-Making: 





A Blank Check for Writing a New Constitution 


by Frank E. Holman - of the Washington Bar (Seattle) 


® Article VI of the Constitution of the United States declares that, among other 


things, *... all Treaties made, or which shall be made, under the Authority of the United 


States, shall be the supreme Law of the Land’. Mr. Holman discusses the result of this 


anguage if the United States should ratify the proposed Covenant on Human Rights or 


the Genocide Convention. He reviews the Supreme Court cases interpreting Article VI, 


and declares that international treaties of the nature now under preparation and 


discussion by the United Nations may transform the United States into a socialist state 


if the United States becomes a party to the treaties proposed. Taken from an address 
delivered before the annual meeting of the Washington State Bar Association at 


Spokane on August 12, 1950, Mr. Holman's article presents one point of view on the 


subject that Frank B. Ober discusses in his article in this issue beginning at page 715. 





=" At the American Bar Association 
Meeting in Chicago in 1943, when 
the House of Delegates created a 
“Special Committee To Study the 
Proposals for the Post-War Organiza- 
tion of the Nations for Peace and 
Law” and President Henderson ap- 
pointed me the Northwest repre- 
sentative on this committee, I had 
some doubt as to whether such a 
study was within the scope and de- 
clared objects of the American Bar 
Association. I could find nothing in 
those declared objects (either in the 
Constitution or in the By-Laws) 
which in terms referred to the study 
of international organizations as 
within the purview of the Associa- 
I soon discovered, however, 
that by and through the proposals 
for the organization of the United 
Nations, many new international de 
velopments and concepts were likely 
to have a direct impact upon domes- 
tic law, and the local administration 
of justice throughout the United 


tion. 


States—more direct than most law- 
yers at the time had any thought of. 
A considerable number of lawyers 
and most of the press and the public 
are even yet inclined to view treaties 
and international declarations, con- 
ventions and covenants thereunder as 
the sole concern of diplomats and 
statesmen. 

Therefore, many of you today may 
have some doubt as to whether a 
discussion of “treaty law-making” is 
relevant to the purposes and objects 
of the organized Bar and of interest 
to its members. 

The average practicing lawyer has 
assumed that domestic or local law 
in an American jurisdiction is made 
up of certain remnants of common 
law principles, city charters and ordi- 
nances, state and federal statutes and 
what has been termed “judge-made 
Certainly until recently, to 
the average lawyer, it would have 


law”. 


seemed unthinkable that the treaty- 
making power of the Federal Govern- 


ment could to any large extent be 
used to make domestic or local law 
for the people of the various states, 
and fantastic, that through the treaty- 
making power, state and federal 
legislative processes and judicial 
processes could’ be by-passed by a 
group of internationalists sitting in 
a committee-room of the United Na- 
tions and formulating treaties, con- 
ventions and covenants for successive 
ratification by the United States 
Senate. 


International ‘‘Bill of Rights”’ 

May Change Our Basic Law 

When I announced in a speech be- 
fore The State Bar of California 
two years ago that an International 
Commission headed by Mrs. Roose- 
velt—all the other members of which 
were foreigners, including three 
Russians—was engaged in formulat- 
ing a so-called bill of rights pro- 
gram to be ratified by the United 
States Senate which would affect 
domestic law and our basic American 
rights in many particulars and which 
would supersede any conflicting state 
constitutions and any state legisla- 
tive enactments, and any existing 
federal legislation on the same sub- 
ject, this statement was received in 
many quarters as that of an “alarm- 
ist”. I said then that the people and 
the lawyers of this country were faced 
with a new concept, revolutionary in 
character, by which our domestic law 
was henceforth not only to be in- 
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Treaty Law-Making 


fluenced, but in many instances, con- 
trolled and overridden by interna- 
the 
treaty-making power vested in the 
President and Senate of the United 
States. 

I am going to review with you to- 
day the law with respect to the fed- 
eral treaty-making power as it seemed 
to be two years ago when I made the 
California speech, and then call your 
attention to the law as announced 
in April of this year by the Fujii case 
in California. Finally, I shall try to 
indicate where we Americans may 
find ourselves in the next two or 
three years unless, as lawyers, we 
raise our voices and save our domestic 
law and basic rights from the en- 
croachments engulfments of 
international legislation effected 
through the treaty-making power. 


tional pronouncements under 


and 


Constitutional Provision for Treaties 
Is Unlike Any Other 
To understand the legal situation, 
we start, of course, with Article VI of 
the Constitution of the United States 
which reads as follows as to treaties: 
. all Treaties made, or which shall 
be made, under the Authority of the 

United States, shall be the supreme 

Law of the Land; and the Judges in 

every State shall be bound thereby, 

any Thing in the Constitution or Laws 

of any State to the Contrary notwith- 

standing. 
This provision of our Constitution 
is unlike the organic law of any other 
country in the world. It is said by 
some that a provision of similar im- 
port is to be found in the present 
French Constitution. 

This statement is inaccurate—not 
as to the fact that somewhat analo- 
gous language is to be found in the 
French Constitution, but the lan- 
guage is without similar import be- 
cause, in the first place, France is not 
a federal republic like ours; it has 
no similar doctrine of states’ rights 
and its people lack many of the guar- 
antees set forth in our Constitution 
and Bill of Rights. Hence, the French 
analogy is no analogy as bearing 
upon the problem we face of the 
treaty-making power being used to 
destroy or modify the rights of the 
states and the rights of American 
citizens. 
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Having before us Article VI of our 
Constitution, certain definite legal 
questions arise: 

1. How far can a treaty affect or nul- 
lify the provisions of the state con- 
stitutions? A treaty may completely 
nullify any provision in our state con- 
stitutions and without the people of 
the state having any voice in the 
matter. 

2. How far can a treaty affect or nul- 

lify a state statute? The answer is the 

same. 

3. How far can a treaty affect or nul- 

lify a prior judicial decision of a state 

supreme court? The answer is the 
same. 

4. How far can a treaty affect or nulli- 

fy existing federal legislation on the 

same subject? The answer is the same. 

In addition to the foregoing strict- 
ly legal questions the following im 
portant legal-political questions arise: 

1. How far can a treaty increase the 
powers of the Federal Government at 
the expense of the states? In the field 
of so-called civil rights, it has been 
definitely suggested that this can be 
done. It can probably be done in 
many other fields. 
2. How far can a treaty affect or nulli- 
fy the United States Constitution and 
Bill of Rights? There are those who 
assert that under the logical applica- 
tion of Missouri v. Holland this can 
be done by duly ratified treaty. 
3. How far can a treaty change our 
form of government from a republic 
to a socialistic and completely central- 
ized state? There is a rising school of 
thought that this can and ought to be 
done. 

We shall consider the strictly legal 
questions first. Generally speaking, 
the treaty-making power is an ad- 
mitted attribute of sovereignty. It 
is neither a grant from the states nor 
dependent on any affirmative grant 
in the Constitution. It embraces all 
the power of government adequate 
to an effective control of its interna- 
tional relations. (United States v. 
Curtiss-Wright Export Corporation, 
299 U.S. 304). 


Early Decision Held 

Treaty Power To Be Supreme 

In the beginning the Supreme Court 
of the United States was strongly 
Federalist in personnel. Its initial 
decisions with respect to the treaty- 
making power held that this power 
was practically supreme—that a treaty 
had at least equal force with the Con- 
stitution itself. For example, in Ware 


v. Hylton, 3 Dall. 199 (U.S. 1796), 
the Court nullified a Virginia statute 
confiscating certain British claims in 
that state because the statute con- 
travened the provisions of the Treaty 
of Paris. The Court based its holding 
directly upon Article VI. Cushing, 
Justice, said: 
... The treaty, then, as to the point in 
question, is of equal force with the 
Constitution itself; and certainly, with 
any law whatsoever. 
However, approximately fifty years 
later in Doe v. Braden, 16 How. 635 
(U.S. 1853), the Court indicated that 
the Constitution was superior to a 
treaty: 
The treaty is therefore a law made by 
the proper authority, and the courts 
of justice have no right to annul or 
disregard any of its provisions, unless 
they violate the Constitution of the 
United States... . 
Still later, in Hauenstein v. Lynham, 
10 Otto 483 (U.S. 1880), although 
the Court held a Virginia statute 
regarding escheat of alien property 
had. been nullified by an American- 
Swiss treaty, it suggested that there 
were limitations upon the treaty- 
making power by saying at page 490 
that: 

. . There are doubtless limitations 
of this power as there are of all others 
arising under such instruments; but 
this is not the proper occasion to con- 
sider the subject. . . . 

Following the Hauenstein case and 
in support of a doctrine of limita- 
tions came Geofroy v. Riggs, 133 
U.S. 258 (1890). In this case the 
Court clearly indicated that the 
treaty-making power was not to be 
treated as unlimited: 


... The treaty power, as expressed in 
the Constitution, is in terms unlimited 
except by those restraints which are 
found in that instrument against the 
action of government or of its depart- 
ments, and those arising from the na- 
ture of the government itself and of 
that of the States. It would not be 
contended that it extends so far as to 
authorize what the Constitution for- 
bids, or a change in the character of 
the government or in that of one of 
the States or a cession of any portion 


of the territory of the latter, without | 


its consent. ... But with these excep- 
tions, it is not perceived that there is 
any limit to the questions which can 
be adjusted 
which is properly the subject of ne- 
gotiation with a foreign country... . 
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In two earlier cases, Whitney v. 
Robertson, 124 U.S. 190 (1888) and 
Botiller v. Dominguez, 130 U.S. 238 
(1889) , an important limitation had 
been indicated, to-wit: that a treaty 
may be abrogated by the enactment 
of a subsequent federal statute clearly 
inconsistent therewith. Such a limi- 
tation would, of course, have the 
salutary effect of preserving in the 
people, through their elected repre- 
sentatives in Congress, the ultimate 
power of preventing the President, 
with the consent of the Senate, from 
making domestic law on a particular 
subject, or supplementing or amend- 
ing the Constitution of the United 
States without the consent of the 
people. 


Missouri v. Holland Removes 
limitations on Treaty Power 

But the sanity and safety of the de- 
veloping judicial doctrine of the 
earlier decisions regarding proper 
limitation upon the treaty-making 
power were more or less swept away 
vy the language of Mr. Justice 
Holmes in Missouri v. Holland, 252 
U.S. 416 (1920). This is the famous 
Migratory Bird case. 

In 1913 at the behest of certain 
wild life pressure groups Congress 
enacted a Federal Migratory Bird 
\ct. Very soon after its approval by 
the President, its constitutionality 
was questioned on the ground that 
ihe law invaded the reserved powers 
ff the states, and the statute was de- 


lared unconstitutional in United 
States v. Shauver, 214 Fed. 154 
1914): 


That the national Constitution is an 
enabling instrument, and therefore 
Congress possesses only such powers as 
are expressly or by necessary implica- 
tion granted by that instrument, is not 
questioned. Unless, therefore, there 
is some provision in the national Con- 
stitution granting to Congress either 
expressly or by necessary implication 
the power to legislate on this subject, 
the act cannot be sustained. 

Thereupon the President at the 


ehest of the same wild life enthu- 
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iasts concluded a treaty with Great 
britain governing the protection of 
igratory bird life, which treaty was 
atified by the Senate. Following this 
second Migratory Bird Act was 


enacted practically identical with the 
first act. To the charge of unconsti- 
tutionality the Government con- 
tended that the second law was valid 
as a necessary implementation of a 
valid treaty. Mr. Justice Holmes 
upheld the contention in the most 
sweeping language as follows: 
. .. Acts of Congress are the supreme 
law of the land only when made in 
pursuance of the Constitution, while 
treaties are declared to be so when 
made under the authority of the 
United States. It is open to question 
whether the authority of the United 
States means more than the formal acts 
prescribed to make the convention. 
We do not mean to imply that there 
are no qualifications to the treaty-mak- 
ing power; but they must be ascer- 
tained in a different way. It is obvious 
that there may be matters of the 
sharpest exigency for the national well- 
being that an act of Congress could 
not deal with, but a treaty followed by 
such an act could, and it is not lightly 
to be assumed that, in matters requir- 
ing national action, “a power which 
must belong to and somewhere reside 
in every civilized government” is not 
to be found. 
This decision in effect, and really for 
the first time, opened the way for 
amending the Constitution of the 
United States by and through a 
treaty, because it proclaims that an 
otherwise unconstitutional law may 
become constitutional when, as and 
if the President negotiates a treaty on 
the subject and obtains approval of 
the Senate. It is to be noted that a 
treaty may be legally ratified by two 
thirds of the members present at the 
time. 


Since 1920 when Missouri v. Holl- 
land was decided the United States 
Supreme Court has consistently fol- 
lowed its doctrine both in the matter 
of the superiority of the provisions 
of a treaty over all state law and as 
to the scope of the treaty-making 
power being broad enough to make 
matters otherwise unconstitutional— 
constitutional. 

In Asakura v. Seattle, 265 U.S. 332 
(1924), the Court reversed the Su- 
preme Court of Washington and held 
a Seattle city ordinance void as con- 
trary to a treaty with Japan because 
the ordinance denied a Japanese 
alien equality with citizens of this 


Treaty Law-Making 
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president of the American Bar Associa- 
tion. A member of the Seattle Bar, he re- 
ceived his education at the University of 
Utah and was dean of its law school in 
1913-1915. He is a member of the Board 
of Governors of our Association. 





country in the conduct of the pawn- 
broking business. The Court said 
that the treaty-making power extends 
to all subjects of negotiation between 
our Government and other nations 
and that treaties are to be liberally 
construed. 

In Valentine v. United States, 299 
U.S. 5 (1936), the Court held that a 
treaty, in addition to its being an 
international contract, constitutes 
municipal law throughout the United 
States and judges in every state are 
bound to enforce its provisions, “any 
Thing in-the Constitution or Laws of 
any State to the Contrary notwith- 
standing”. To the same effect is the 
doctrine announced in Santovincenzo 
v. Egan, 284 U.S. 30 (1931), that in 
the event of conflict between a treaty 
and the provisions of a state consti- 
tution or a state statute, whether 
enacted prior to or subsequent to 
the making of the treaty, the treaty 
will control. 

In United States v. Belmont, 301 
U.S. 324 (1937), the Court held that 
the transfer of Russian claims against 
funds of American nationals in a 
New York Bank under an agreement 
of assignment by the Soviet Govern- 
ment to the United States was valid, 
the law and policy of New York to 
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the contrary notwithstanding, and 
even though the transfer was not ef- 
fected by formal treaty but only by 
diplomatic negotiations between the 
President of the United States and 
The Court 
said: “The external powers of the 
United States are 
without 
policies.” 
In United States y. Pink, 315 U.S. 
203 (1942), Court held that 
Soviet Russia had the power to take 


the Soviet Ambassador. 


to be exercised 


regard to state laws or 


the 


over certain Russian insurance funds 
in this country through an agree- 
ment with our State Department 
which was never ratified as a treaty. 
This “Litvinov Assignment” made 
between the Russian Ambassador 
and our State Department was given 
substantially the same force and 
effect as a treaty. 

In spite of the decision in Missouri 
v. Holland and the later cases, many 
internationalists ignore the “inherent 
sovereignty” theory of Mr. Justice 
Holmes and assure us, in connection 
with the International “Bill of Rights 
program” and the Genocide Conven- 
tion and other proposed international 
commitments, that such _ treaties, 
covenants and conventions may be 
entered into with impunity in that 
they have no legal force and effect 
upon municipal law until imple- 
mented by domestic legislation. 

When I .asserted the contrary in 
my speech at the State Bar of Cali- 
fornia in September, 1948, many sup- 
porters of the International Bill of 
Rights program proclaimed that | 
was quite wrong. But I could not 
see how a lawyer could read and in- 
terpret Missouri v. Holland and later 
cases (see particularly, Amaya v. 
Standard Oil & Gas Company, 158 
F. (2d) 554) as holding that a treaty 
required implementation in order to 
nullify the provisions of a state con- 
stitution, a state statute, existing fed- 
eral legislation on the same subject, 
and state and federal decisions. For 
example, no implementation was re- 
quired in the Asakura case and other 
cases (See Stixrud v. State, 58 Wash. 
339, and cases cited), and none in 
the recent Fujii case in California to 
which further reference will soon be 
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made. 

The proponents of treaties like the 
Genocide Convention and the pres- 
ent draft of the Covenant on Human 
Rights contend that they will not 
become operative as to our domestic 
law until they have been “imple- 
mented” by local legislation. This 
contention is based on the fact that 
the and the 
Covenant provide for. such imple- 


Genocide Convention 


menting legislation. 

But in the case of the United States 
no such legislation is necessary, since 
according to the decisions of our 
Supreme Court, as well as other 
courts, our unique constitutional 
provision respecting treaties is self- 
executing (except in some matters 
of detail where the imposition of 
specific penalties is unprovided for) . 
The of 
overlook the fact that these clauses 


proponents these treaties 
are being included because they are 
appropriate and necessary as to the 
other countries where treaties do not 
automatically become a part of their 
domestic law. If such treaties pro- 
vided in addition (which they do 
not) that their provisions should not 
be effective as to domestic law unless 
implemented by local legislation, a 
very different legal question would 
be presented—but this might to some 
degree put us on an equality with 
other nations. 

The proposition that the Constitu- 
tion of the United States may be 
amended through the treaty-making 
power is denied by most constitu- 
tional authorities, but the decision 
in Missouri v. Holland was reached 
by ignoring or nullifying in principle 
the Tenth Amendment to the Con- 
stitution, to-wit: “The powers not 
delegated to the United States by 
the Constitution, nor prohibited by 
it to the states, are reserved to the 
states respectively, or to the people”. 
Certainly, immediately prior to Mis- 
souri v. Holland, a federal court had 
held that the Migratory Bird Act 
was unconstitutional under the prin- 
ciple of the Tenth Amendment. If 
such unconstitutionality can be 
cured by a treaty as was there held, 
why cannot other instances of un- 


constitutionality be cured by a 


treaty? However, it is insisted thar 
the Supreme Court of the United 
States will never go so far as \ 
sustain treaty provisions contraven 
ing basic affirmative grants in th 
Constitution like the right to jun 
the right to the writ o 
habeas corpus. But no state or fed 
eral court has ever held a treaty in 
valid and who can be sure in this 
rapidly developing field of interna 


trial or 


tional law where attempts are being 
to level out our basic right 
common denominator with 
as understood by fifty-seven 
nations, that such preciou 
as jury trial and the writ o/ 

corpus may not, in th 
opinion of the Supreme Court, hav: 
to yield to the so-called commo; 
denominator of the other nations 
There many in th 
world (in fact most) where peopl 
and courts do not agree that suc 


made 
to a 
rights 
other 
rights 
habeas 


are countries 


rights are essential to the preserva 
tion of human liberty. The an 
nounced purpose of the interna 
tionalists is to set a common patter 
of rights for billions of people of di 
ferent races, languages, religion 
concepts of government and stand 
ards of living and education, and | 


has been publicly asserted that « 


set such a common pattern of righ 


people of higher standards may, i! 
sacrifice to the common good and t 
the cause of world peace, have to a 
cept the mediocrity of rights attai 
able as a world average. Howeve 
all I stated two years ago in the Cal 
fornia speech was that in connectio 
with the international “human righ 
proposals” we were faced with 

program of creating a body of treat 
law in this country of at least equ 
dignity with our Federal Constiti 
tion and outranking all state cot 
stitutions, decisions and laws on th 
same subject and superior to all & 
isting federal the 
subject. 


laws on sam 


Recent California Case 
Shows Danger 


In April of this year the Distri 
Court of Appeal of California 
Fujit v. State, 217 P. (2d) 481, wl 
equivocally sustained what I pr 
(Continued on page 7% 
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To Be Let Alone 


by David A. Simmons - of the Texas Bar (Houston) 


= Mr. Simmons reminds us that a list of man's fundamental ‘‘rights’’ is not an easy 
thing to compose. The Declaration of Independence lists three, the Atlantic Charter 
four, H. G. Wells had eleven. He believes that part of the difficulty is a confusion of 
rights’ and ‘aspirations’, and his thesis is that genuine rights can be summed up in 
one: the right to be let alone. The right to security, the right to work, the right to 
medical care, Mr. Simmons says, are not rights at all, but are aspirations, which the 
ndividual can attain by work. This article is taken from an address delivered before 


the American Society of Professional Engineers at Houston a few months ago. 


















mn patter 
ple of dil 
religions 
nd_ stand 
on, and i 


' The Universal Declaration of Hu- 
nan Rights was adopted by the 
\ssembly of the United Nations on 
December 10, 1948, but before dis- 


d that t cussing it, it seems appropriate briefly 
1 of right.” sketch in the background. 
is. may, i In the fall of 1944 representatives 


i the great powers met near Wash- 
ington, D. C., at an estate called 
Jumbarton Oaks, and there prepared 
in instrument later used as the basis 
ior formulating a charter for a world 


lave to ac 
hts attai 
Howeve! 
1 the Cal 


conned rganization. That first document, 
man righ the Dumbarton Oaks Proposals, 
d with nade no mention of human rights 


in its statement of purposes. The 
mly duty in this field which it as- 
igned to such a world organization 
‘as to promote “respect” for some 
indefined human rights. 


y of treat 
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On the other hand, the final docu- 
nent, the Charter of the United Na- 
ions, adopted at San Francisco in 
945, has a number of provisions re- 
iting to human rights and funda- 
nental freedoms. To encourage re- 
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spect for human rights and funda- 
iental freedoms is one of its stated 
/urposes; in the chapters on interna- 
ional economic and social coopera- 





tion and on the international trus- 
teeship system, universal respect for, 
and observance of, human rights and 
fundamental freedoms are listed as 
major objectives; and both the Gen- 
eral Assembly and the Economic and 
Social Council are given the right to 
make recommendations for the pur- 
pose of achieving those objectives. A 
Commission on Human Rights is ex- 
pressly provided as one of the agen- 
cies of the Economic and _ Social 
Council. 

Whence did this special emphasis 
on human rights find its way into the 
Charter? Former Secretary of State 
Edward R. Stettinius, who was chair- 
man of the American delegation at 
the United Nations 
San Francisco, and John G. Winant, 
the first United States member of the 
Economic and Social Council, both 
give the credit to the official consult- 
ants of the United States delegation. 
As I had the honor to be one of 
those consultants, it 


conference in 


may not be 
amiss to add a small footnote to the 
history of the Charter. 

On the afternoon of May 2, 1945, 
I sat down with Judge Joseph M. 


Man's One Fundamental Right: 


Proskauer, representing the Ameri- 
can Jewish Committee, Dr. James 
T. Shotwell of the Carnegie Endow- 
ment for International Peace, and 
Dr. O. Frederick Nolde of the Fed- 
eral Council of Churches, to discuss 
human rights. Judge Proskauer and 
I had discussed the matter briefly 
at one or two earlier sessions, and 
this afternoon, with Judge Proskaue1 
as the draftsman, a memorandum 
was drawn up concerning human 
rights and fundamental freedoms 
and requesting our delegation to 
sponsor the inclusion in the Charter 
of a Commission on Human Rights. 
When the general consultant group 
met at five o’clock that afternoon, the 
matter was explained to them and 
the 
Shortly thereafter we met with Secre- 


twenty-one signed document. 
tary Stettinius, who agreed to pre- 
sent the document to the other mem- 
bers of the United States delegation. 
On the morning of May 5 Secretary 
Stettinius, Dean Gildersleeve, and 
some of their State Department staff 
again met with the consultants. The 
Secretary said that he had submitted 
the matter of the inclusion of a Com- 
mission on Human Rights to the 
United States delegation, had recom- 
mended it, and the others had agreed 
to it. He had then taken it up with 
the other members of the Big Four, 
who had also agreed to it and to its 
being offered as an amendment. The 
Secretary stated at that time that if 
this went through, the twenty-one 
consultants who had insisted on the 
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Man's One Fundamental Right 


proposal were entitled to full credit 
for putting the important matter of 
human rights into the Charter. 


Consultants Were Thinking 
of First Ten Amendments 


The particular rights that had been 
discussed by the consultants, and 
those that at least this consultant had 
in mind, were the ones declared in 
our Bill of Rights. These include 
the right to life, liberty and property, 
equality before the law, immunity 
from torture and inhuman punish- 
ment, presumption of innocence, a 
fair and open trial, the right to coun- 
sel, no ex post facto laws, and, of 
course, freedom of speech, freedom 
of religion, and the right of assembly. 
Our concern was that other people 
of the globe, who were subjects with 
no assertable rights, should be en- 
titled to the same rights which our 
forefathers attained for us and which, 
by several wars, we have preserved 
for ourselves and extended to others. 


As stated before, when the Charter 
was adopted it included and empha- 
sized the subject of human rights and 
provided for the Commission on Hu- 
man Rights. That Commission, 
when set up, in due time reported to 
the Assembly of the United Nations, 
and on December 10, 1948, the so- 
called “Universal Declaration of Hu- 
man Rights” was adopted. If that 
document had been entitled “A 
Declaration of the Rights and Aspira- 
tions of Man”, we should have little 
quarrel with it. But when it is called 
a “Universal Declaration” when it is 
not a universal declaration, and 
when it is denominated a declaration 
of “Human Rights” when it includes 
not only historic human rights but 
also invasions of historic human 
rights and misnamed human rights 
which, in large measure, are merely 
present human aspirations, it seems 
worthwhile to point out those dis- 
tinctions. 


Mixing “Rights” and ‘‘Aspirations"’ 
Confounds Confusion 

Rights and aspirations are both fine 
things, but mixing them in one doc- 
ument and calling them all “rights” 
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only confounds confusion. 

There is one fundamental right, 
and only one. The failure of man- 
kind to recognize that simple fact is 
the basis for much of the discord and 
confusion in the world today. What 
is that right? I shall put it bluntly 
and in the shortest compass: THE 
RIGHT TO BE LET ALONE, or, for those 
who prefer to have their rights stated 
negatively: FREEDOM FROM ARBITRARY 
INTERFERENCE. 


Rights, as we know them, had 
their beginnings thousands of years 
ago. When Moses brought the Ten 
Commandments down from Mount 
Sinai, he published to his tribe not 
only commandments against wrong- 
doing but a proclamation of funda- 
mental rights. Leaving to one side 
the commandments relating to deity, 
let us look at those relating to man: 
Thou shalt not kill; Thou shalt not 
steal; Thou shalt not bear false wit- 
ness; Thou shalt not covet thy neigh- 
bor’s house, nor his wife, nor his 
manservant, nor his maid servant, 
nor his cattle, nor any of his things. 
In other words, everyone is entitled 
to be free from arbitrary and unlaw- 
ful interference with his life and 
his property. 

Next let us take a brief look at 
the Magna Charta. The heart of it 
was Chapter 29, which read as fol- 
lows: 


No freeman shall be taken or im- 
prisoned or disseized of his freehold or 
liberties or free customs, or outlawed, 
or exiled, or in any way destroyed; nor 
shall we go upon him, nor send upon 
him, but by the lawful judgment of 
his peers or by the law of the land. 


It was wrested from John, the tyrant 
king, at Runnymede on the River 
Thames on June 15, 1215. In my 
history book I used to read that the 
barons prepared the charter which 
they forced the tyrant king to sign. 
But most of the barons could neither 
read nor write, and I found on a 
little research that it was Stephen 
Langton, a law-trained priest, who 
had rallied the barons and undoubt- 
edly wrote the document. John’s 
disregard for the right of his people 
to be let alone and free from arbi- 
trary governmental interference had 


been so outrageous that from that 
day to this no English King has dared 
take the name of John; and, reign 
after reign for several hundred years, 
each King was required to reaffirm 
the Great Charter. 


Our Declaration of Independence 
proclaims the rights to life, liberty 
and the pursuit of happiness as the 
fundamental rights of men. The 
specifications in the Declaration 
amount to twenty-seven separate in- 
dictments against the King of Eng- 
land and his ministers, every one of 
them alleging interference with the 
fundamental right of the people and 
colonies of America to be let alone 
and free from arbitrary interference 
in their internal affairs by the gov- 
ernment of England. 

The next document is our Bill of 
Rights, the first ten amendments to 
our Constitution, which I have sum- 
marized earlier and shall not repeat 
here. 


Traditional Rights Amount To One: 
The Right To Be Let Alone 


These historic documents exemplify 
perfectly that man has but one fun- 
damental right—the right to be let 
alone. That right, of course, may be 
impaired or forfeited by the owner of 
the right. For example, if one person 
invades another’s right to be let 
alone and kills such other, he for- 
feits his own right and may be sub- 
jected to lawful penalty by his gov- 
ernment. Because one man’s rights 
stop where the other man’s rights 
begin, and because man in his selfish- 
ness refuses to recognize where that 
line of demarcation properly is, gov- 
ernment becomes necessary. That 
there must be enough government 
to maintain order at home and to 
prevent invasion from _ without, 
seems perfectly obvious. The person 
who demands no government at all 
is an anarchist, and the one who be- 
lieves in governmental control of 
everything is a statist. How far the 
sphere of government should extend 
between anarchy and statism has 
been debated through the ages. 

For thousands of years men have 
dreamed of a perfect world, to be 
realized by setting up better social 
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systems. From the days of Plato's 
Republic through the days of Sir 
Thomas More’s Utopia, and even to- 
day, human minds have been looking 
for a way not only to maintain order 
but to end poverty and injustice. 
Mankind in his tinkering with politi- 
cal machinery has 
with despotisms, dictatorships, autoc- 
racies, democracies, bureaucracies, 
oligarchies, monarchies of several 
types and republics of every kind; 
and the nearest approach to perfec- 
tion yet has been our federal repub- 
lic, with the separation of govern- 
mental powers into legislative, execu- 
tive and judicial, and with a fair de- 
gree of individual immunity pro- 
vided by our Bill of Rights. 

In seeking to create social orders 
that will increase material prosperity, 
mankind has tried capitalism, social- 
ism, communism, fascism, and eccle- 
siasticism; and capitalism, limited 
by laws restraining monopoly, has 
worked best of all. 


experimented 


Before we depart from our his- 
toric form of government and before 
we expand our historic definition of 
rights, at the behest of so-called “lib- 
erals”, we should understand exactly 
what rights are, what freedoms are, 
and what the word “liberal” really 
means. Many rights, including those 
in our Bill of Rights, are merely ex- 
amples or fragments of the one 
fundamental right. The ultimate 
touchstone by which any claimed 
right may be tested is whether ‘it is 
encompassed in the one fundamental 
right—the right to be let alone. We 
hear a lot of talk today about free- 
dom. in that word two thoughts are 
expressed: “freedom to” and “free- 
dom from”, “Freedom to” do some- 
thing is a liberty. ‘Freedom from” 
something is an immunity. Liberty, 
right, “freedom to”, are positive 
thoughts; “freedom from” is a nega- 
tive thought. 

With these definitions in mind, let 
us now look at some current thoughts 
on rights and freedoms. 

Roosevelt’s Four Freedoms pro- 
claim: 

(1) Freedom of Speech—that is, 
the right to be let alone and to speak 
our piece unless we interfere with the 





equal rights of others. 

(2) Freedom of the Press—the 
right to publish what one pleases so 
long as it does not interfere with the 
equal rights of others. 


These two ‘Freedoms’ meet per- 
fectly the test of a true right. 

Then we come to Number 3, Free- 
dom from Want. Is this within the 
broad scope of the right to be let 
alone? Is this one of the freedoms 
that mankind has from arbitrary 
governmental Obvi- 
ously not. When our pioneer fathers 
and mothers sailed the 
fought their way across the broad 
prairies of the West, where was there 
a universal fundamental right to 
freedom from want? If there is such 
a right, it belongs to all people, in 
all places, and at all times. 

Neither does No. 4, Freedom from 
Fear, meet the test. Some fears may 
be caused by a violation of our right 
to be let alone, or by arbitrary gov- 
ernmental interference with that 
fundamental freedom. To that ex- 
tent, and to that extent only, we 
should be free from fear; for fear is a 
protective instinct—it saves lives and 
it prevents crimes by those who fear 
punishment. It obviously cannot, 
and should not, be a universal right. 


interference? 


seas and 


Others have tried to enumerate 
fragmentary rights, but their endeav- 
ors have served only to prove that 
there are not many, but only one. 
A committee of the American Law 
Institute came up with seventeen. 
H. G. Wells had eleven. The Na- 
tional Resources Planning Board 
came forth with nine, and the Private 
Enterprise Section of the Interna- 
tional Business Conference came up 
with ten on freedom of private enter- 
prise alone. In Mexico not so long 
ago former Vice President Henry 
Wallace, in a speech, added as his 
contribution three more so-called 
“freedoms”: freedom to buy land at 
reasonable prices, freedom to borrow 
money at reasonable rates, and free- 
dom to establish nonreligious schools. 
Time magazine, in reporting this, 
noted that Patrick Henry did not 
ask for the Four Freedoms nor for 
Rights Nos. 3, 5, 7 and 9, but he 
said simply, “As for me, give me 
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liberty or give me death.” 
Four Witnesses Called 
To Define ‘‘Right”’ 
I now want to produce certain ex- 
pert witnesses whose lives and words 
will testify to the essential nature of 
a “right” and to the real meaning of 
Let us use their 
testimony to see whether my one 
fundamental right may be used as a 
standard to measure the so-called 
“rights” of the so-called “Universal 
Declaration”. 

First, Woodrow Wilson, whom I 
qualify as a great liberal and his- 
torian: 


the word “liberal”’. 


Liberty has never come from the 
government. Liberty has always come 
from the subjects of it. The history of 
liberty is a history of limitations of 
governmental power, not the increase 
of it. 

Second, Abraham Lincoln, whom 
I qualify as a great liberal and hu- 
manitarian: 

I believe each individual is natu- 
rally entitled to do as he pleases with 
himself and the fruits of his labor, so 
far as it in no wise interferes with any 
other man’s rights. [Here is a perfect 
statement of the right to be let alone. |] 
Third, Thomas Jefferson, whom I 

qualify as the greatest liberal in 
history: 

That government is best that gov- 
erns least. 

To those who reply in essence that 
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Man's One Fundamental Right 


Jefferson was a well-meaning yokel 
who lived in an agricultural district 
in a provincial age, and that he 
wouldn’t 
crowded conditions of an industrial 
age, I can only reply that he was a 
brilliant man and that from 1785 un- 
til the French Revolution in 1789 he 
was our representative to the King- 
dom of France in a period when 
statism had become absolute and 
state planning was all-inclusive. May 
I quote a passage from an authorita- 
tive book and ask you to listen care- 
fully to see if you think this is a 
quotation applicable to the United 
States of America today: 


know the score in the 


The Government having become 
more active in the last twenty years, 
and having embarked in every species 
of undertaking which it had never 
thought of before, has at last become 
the greatest consumer of the produce 
of industry and the greatest contractor 
of public works in the country; the 
number of persons who have pecuniary 
transactions with the State, who are 
interested in Government loans, live 
by Government wages, or speculate 
in Government contracts, has prodi- 
giously increased. Never before has the 
fortune of the nation and the fortunes 
of private persons been so much inter- 
mingled. 

This quotation is from De Tocque- 
ville, and the name of the book is 
State of Society in France Before the 
Revolution of 1789, the quotation 
being from page 327. 

The revolution in France was 
caused, not by the silly clothes and 
frivolity of the nobility, but by the 
universal and continuous violation of 
man’s fundamental right, the right 
te be let alone, to be free from arbi- 
trary governmental interference. And 
after watching this for years in a 
crowded industrial state, Jefferson 
became completely convinced that 
“That government is best that gov- 
erns least’’. 

As a fourth witness I call Daniel 
Shays, whom I introduce as a con- 
fused liberal. He had fought gal- 
lantly in the Revolution, but by 
1787 he is leading Shays’ Rebellion 
against the State of Massachusetts. 
We hear him addressing his eleven 
hundred rebels: 

Boys, if you don’t know what you're 
fighting for, I'll tell you. You're fight- 
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ing for liberty. If you don’t know what 

“liberty” is, I'll tell you. It’s the right 

to do as you please, and to make others 

do whatever it pleases you to have 
them do. 

For many years a persistent effort 
has been made in this country to con- 
fuse us as to the real meaning of the 
word “liberal”. I have quoted from 
three true liberals and one professed 
“liberal”. Using them as a guide we 
can easily distinguish the “phonies” 
themselves “liberals” but 
who seek continuously and _persist- 
ently to increase the power of the 
central government over the lives 
and activities of the citizens. 


who call 


“Social and Economic Rights"’ 

Are Merely Aspirations 

Since we now have the background 
and the definitions, it may be well to 
come to my subject, “The Universal 
Declaration of Human Rights”, 
adopted by the Assembly of the 
United Nations. Without taking any 
time on those that are substantially 
in accord with our historic rights, I 
come immediately to the so-called 
“social and economic rights”, Arti- 
cles 22 through 27, which I call, not 
“rights”, but aspirations. 

Article 22: 

Everyone as a member of society has 
the right to social security and is en- 
titled to the realization, through na- 
tional effort and international cooper- 
ation and in accordance with the or- 
ganization and resources of each state, 
of the economic, social and cultural 
rights indispensable for his dignity and 
the free development of his personality. 

Joe Doakes, having discovered this 
new right (and a right, of course, is 
something you can demand against 
the world), decides that he wishes to 
maintain his dignity and develop his 
personality and to have his full 
measure of social security. 

Article 23 says that everyone has 
the right to work, to free choice of 
employment, to just and favorable 
conditions of work, and to protec- 
tion against unemployment. 

Article 24 says that everyone has 
the right to rest and leisure, includ- 
ing a reasonable limitation of work- 
ing hours and periodic holidays with 
pay. For the moment we will not go 
into the case of the wild man from 
Borneo or the Eskimo in the cold, 


frozen North, but will stay with Joe 
Doakes. He decides to renounce his 
right to work, under Article 23 
(since there is no obligation to work 
but merely the right), and to claim, 
under Article 23, his right to rest and 
leisure, and, under Article 22, as we 
mentioned before, his right as a mem- 
ber of society (unrestricted by any 
obligations) to have social security 
such as the resources of his country 
can provide, and the economic, social 
and cultural rights which are indis- 
pensable to his dignity and the free 
development of his personality. 

Reading further, he decides he 
likes the rights provided in Article 
25, including the right to a standard 
of living adequate for the health and 
well-being of himself and his family, 
and the right to food, clothing, hous- 
ing, medical care, and all necessary 
social services. Furthermore, he is 
perfectly willing to subscribe to 
Article 28, which states that everyone 
is entitled to a social and interna- 
tional erder in which the rights and 
freedoms set forth in this Declara- 
tion can be fully realized. 

Personally, I think Doakes is en- 
titled to all the historic rights, and 
he is entitled to all the social and 
economic aspirations for which he is 
willing to work. I do not subscribe 
to Captain John Smith’s direction to 
the nonworkers in the semi-commu- 
nistic colony of Jamestown: that they 
could either work or starve; nor do 
I believe they should be treated like 
the drones in that perfect example 
of statism, the beehive—that is, when 
winter comes, the workers kill them 
off; but the measure of social se- 
curity available to shirkers, or drones, 
should be a reasonable minimum, 
so they will have an opportunity to 
available to the 
thrifty workers with that which a 
tolerant state provides for those who 
choose only the advantages and none 
of the disadvantages of living in a 
workaday world. 


contrast what is 


If and when the time comes when 
you and I are working for the gov- 
ernment,—not, as at present, an av- 
erage of eighty-three days a year 
to pay our share of taxes, but full 

(Continued on page 790) 
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The Treaty-Making and Amending Powers: 


Do They Protect Our Fundamental Rights? 


by Frank B. Ober + of the Maryland Bar (Baltimore) 


® Two of our authors this month are concerned about the effect of international 


treaties to which the United States may become a party upon the rights guaranteed 
in the first ten amendments. Mr. Ober discusses the problem from a different point of 


view from that of Frank E. Holman, whose article appears on page 707. Mr. Ober 


considers the treaty-making and amending powers as they now exist in the Constitution, 


and concludes that they may not be a sufficient guarantee against a treaty that makes 


fundamental changes in our form of government. He believes that an amendment to 
the Constitution should be made to limit the treaty powers of the President and the 


Senate, but that even such a limitation might not be sufficient. He suggests that a 


change in the amending process itself is also required. This article is taken from 
a speech delivered by Mr. Ober as retiring President before the Maryland State Bar 
Association at its annual meeting last June. 





® [—The authority of our Constitu- 
tion is derived directly from the 
people. Our Declaration of Inde- 
pendence proclaimed it to be a self- 
evident truth that men are endowed 
with ‘ “‘certain Rights, 
that among these are Life, Liberty 


unalienable 


and the pursuit of Happiness. That 
to secure these rights Governments 
are instituted among Men deriving 
their just powers from the consent of 
the governed”. 

The Convention called to propose 
amendments to the Articles of Con- 
federation decided that an entirely 
new Constitution was needed to cure 
its manifest defects. The delegates 
to this Constitutional Convention, 
since they were not merely proposing 
amendments to the existing charter, 
recognized that such a new Constitu- 
tion must derive its autharity from 
the inherent sovereignty of the peo- 
ple. This, of course, was the reason 


why the Preamble states that “We, 
the people of the United States . . . 
do ordain and establish this Constitu- 
tion for the United States of Ameri- 
ca”. This was the reason that the 


Constitution specifically provided 


that it should be submitted for ratifi- 
cation by state conventions expressly 
called to act upon it, rather than by 


1. McCulloch v. Maryland, 4 Wheat. 316, 402- 
405. The delegates to the Federal Convention ex- 
ceeded their original authority from Congress (1) by 
proposing a new Constitution instead of ‘‘revising’’ 
the Articles of Confederation, and (2) by requiring 
the Constitution (Art. VII) to be adopted by State 
Conventions (and so recommending in the resolu- 
tions transmitted in Washington's letter to Congress 
of September 1, 1787) instead of merely “‘reporting 
to Congress and the several Legislatures’’. Con- 
gress, however, eleven days later, by unanimous 
resolution, sent the report of the Convention with 
the resolutions referred to, to the several legisla- 
tures “‘in order to be submitted to a Convention 
of Delegates chosen in each State by the people 
thereof’. The legislatures of the respective states 
adopted the recommendation by providing for state 
conventions, which successively ratified the Con 
stitution, and Congress in turn announced the rati- 
fication September 13, 1788, and took the necessary 
steps to put it in force. While, therefore, the dele- 


state legislatures which had not been 
elected for any such purpose. The 
Constitutional Convention had _ la- 
bored for five months in drafting the 
Constitution; it was printed in full by 
all the larger newspapers and was 
successively ratified by the thirteen 
state conventions elected for the sole 
purpose of voting on that issue, 
after the most thorough debate that 
has ever taken place on any issue 
presented to the country. Congress, 
in requesting the state legislatures to 
call such conventions, and the state 
legislatures in so doing, approved its 
submission to conventions elected by 
the people for that particular pur- 
pose, so that in the fullest sense the 
Constitution was a deliberate sover- 
eign act of the people themselves.! 

II—The unique and basic prin- 
ciples of the American Constitution 
include the imposition by the people 





gates may have exceeded their original authority, 
the subsequent action of both Congress and the 
state legislatures constitute an express ratification 
of their action. 

Charles Warren, in The Making of the Constitu- 
tion, explains how the wise views of Madison, 
Mason and others prevailed in seeking the ap- 
proval of state conventions; how these conventions 
were elected on a much more popular basis than 
the state legislatures of the day, and convincingly 
refutes the charges made by certain writers that 
the Constitution was drafted or ratified because of 
the influence of particular classes of the people. 
See particularly pages 69-83, 346-352, 606-611, 684, 
733-734, 766, 778. The conception that government 
must in the last analysis depend on the consent 
of the people was, of course, not novel. See | 
De Tocqueville, Democracy in America (Rev. Ed. 
Colonial Press 1900) 55, 173. It is now increasingly 
recognized by plebiscites and by international 
agreements, such as the United Nations Charter. 
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themselves of express written limita- 
tions on the authority of thetr repre- 
sentatives. The framers of our Con- 
stitution realized that imperfections 
in government spring both from the 
tendency of the human agencies se- 
lected to govern arrogantly to ex- 
pand their own powers, and from the 
unfortunate tendency of temporary 
majorities to treat minorities un- 
fairly. In an aphorism attributed to 
Aristotle, it is said the trouble with 
-the monarchy is the monarch, with 
the oligarchy, the oligarch, and with, 
the democracy, the demos. Our fore- 
fathers recognized that the tyranny 
of temporary majorities in a democ- 
racy may be as great and can be as 
cruel as under any form of govern- 
ment. Indeed, as pointed out in The 
Federalist, they were not only fa- 
miliar with ancient historical exam- 
ples of tyranny by a majority”, but 
the experiences of Jefferson as chief 
magistrate of Virginia, and the ex- 
cesses of the Pennsylvania legislature 
in violating even such fundamental 
rights as trial by jury, were fresh in 
their minds.® 

As the Supreme Court has said:4 

. While the people are thus the 
source of political power, their govern- 
ments, national and state, have been 
limited by written constitutions, and 
they have themselves thereby set 
bounds to their own power, as against 
the sudden impulses of mere majori- 
ties. 

And as that Court stated on another 
occasion:5 

Constitutional questions, it is true, 
are not settled by even a consensus of 
present public opinion, for it is the 
peculiar value of a written constitu- 
tion that it places in unchanging form 
limitations upon legislative action, and 
thus gives a permanence and stability 
to popular government which other- 
wise would be lacking. 

Among the basic principles of our 
Constitution, designed to assure a 
stable representative government, to 
prevent the agencies of government 
from transgressing the authority 
vested in them by the people, and 
hence the excesses of temporary ma- 
jorities, are the following: 

First—The distribution of the dele- 
gated powers among three branches 
of the Federal Government, in order 
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that each may check too great an as- 
sumption of power by one of the 
other Different tenure, 
different method of selection of the 
two houses of Congress, the executive, 
and the judiciary further this objec- 
tive. While the three branches have 
varied in their relative power in dif- 
ferent stages of our history, the im- 
portance of the principle of separa- 
tion of powers, which was adopted 
largely as the result of its advocacy 
by Montesquieu, is as vital today as 
ever. 


branches. 


Second—The adoption of the prin- 
ciple of local self-government by 
states and their subdivisions, except 
in special fields where experience 
under the Articles of Confederation 
indicated the necessity of delegating 
limited powers to a central govern- 
ment. True, the change from a 
rural to an industrial economy in- 
evitably required the gradual trans- 
fer of some state powers to the Fed- 
This 
many believe, has been much more 
rapid than economic necessities in 
fact require, and that at least it is 
in part due to the tendency of federal 
bureaucracies to expand their own 
powets. Nevertheless, it is stzll true 
that the states retain, relatively un- 
impaired, most of their internal po- 
lice powers, and also that men are 
still governed in their ordinary day- 
to-day relations with their fellow 
citizens by state laws, and hence that 
local self-government is, as in 1776, 
still the best defense against a com- 
pletely centralized and dictatorial 
government. 

Third—The express 
placed on Congress in the Constitu- 


eral Government. process, 


limitations 


tion itself, such as the right of habeas 
corpus and prohibition of bills of 
attainder and ex post facto laws, and 
the guarantee to the states of a re. 
publican form of government. 

Fourth—The guaranties of indi- 
vidual liberties and their protection 
from the government the people were 
creating. Most of these provisions are 
contained in the first ten amend- 
ments, the so-called “Bill of Rights”, 
adopted substantially as a part of the 
original Constitution, in compliance 
with recommendations of the state 
ratifying conventions.? These include 
freedom of religion, of speech, of the 
press; the right peaceably to assem- 
ble, and to petition the Government 
for redress of grievances, to keep 
arms, to have serious cases taken first 
before a grand jury, and thereafter 
the right of the accused to a speedy 
and public trial by an impartial jury, 
with prior information as to the ac- 
cusation, and to be confronted by the 
witnesses against him, and to have 
compulsory process for witnesses for 
his defense, and to the assistance of 
counsel, and to be protected against 
unreasonable searches, excessive bail, 
cruel punishment, deprivation of life, 
liberty or property without due pro- 
cess, and the taking of property for 
public use without just compensa- 
tion. 

Fifth—An independent judiciary to 
assure the enforcement of the consti- 
tutional restrictions on the powers 
that the people vested in their rep- 
resentatives. This is a unique and 
valuable contribution of the Ameri- 
can constitutional form of govern- 
ment. 





2. 9, 18, 19, 20 Federalist (1901 Smith Ed.); Beck, 
Constitution (1924) 213; De Tocqueville, op. cit. 263. 
Story, Constitution (Sth ed.) § 1621, says: ‘The very 
theory of a balanced republic of restricted powers 
pre-supposes some organized means to control and 
resist any excesses of authority. The people may, 
if they please, submit all powers to their rulers 
for the time being; but then . . . [it] would be a 
government of tyrants, elective, it is true, but still 
tyrants; and it would become the more fierce, vin- 
dictive, and sanguinary, because it would perpetu- 
ally generate factions in its own bosom, who could 
only succeed by the ruin of their enemies. It would 
alternately be characterized as a reign of terror 
and a reign of imbecility. It would be as corrupt 
as it would be dangerous."’ He then cites the 
classic example of the excesses committed in the 
name of liberty by a tyrannical majority in the 
French Revolution. See also Burke, 24 Harv. 


Classics 275. 

3. See 47, 50 Federalist; Story, op. cit. § 523. 

4. See Fuller, C. J.—in re Duncan, 139 U.S. 
449, 461. 

5. Brewer, J.—Muller v. Oregon, 208 U.S. 412, 
420. (Italics supplied here and throughout. See 
also Yick Wo v. Hopkins, 118 U.S. 356, 369-370. 

6. 17, 45 Federalist; Warren, op. cit. 150; Wil- 
son, Constitutional Government in the United States 
49; De Tocqueville, op. cit. 58-95, 275. 

7. Warren, op. cit. 510, 769; Corwin, Constitu- 
tion (10th Ed.) 153. Many provisions of the Bill of 
Rights have been held, under recent interpreta- 
tions of the due process clause of the Fourteenth 
Amendment, to restrict the state governments as 
well as the Federal Government. See historical 
explanation by Jackson, J., in Terminiello v. U. S. 
337 U.S. 1, 28. 
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Constitution Created 
Representative Government 


To summarize, then, our Constitu- 
tion is not merely, like many consti- 
tutions, a charter of the form of gov- 
ernment, nor, like the British Consti- 
tution, a statement of customary re- 
strictions on the sovereign which can 
be changed by Parliament; it, in ad- 
dition, restricted the powers of the 


| agencies of government by separating 


them into three branches; by divid- 
ing powers further between federal 
and state governments; by limita- 
tion of legislative and executive pow- 
ers; by protection of the individual 
against the agencies of his own gov- 
ernment; and by providing an inde- 
pendent judiciary to enforce it. It 
created, in short, a representative 
form of government with limited 
powers, and not a pure democracy. 
Finally, to emphasize and clarify this 
conception of “representative” gov- 
ernment or a “limited” democracy, 
the Ninth and Tenth Amendments 
particularly provided that the enu- 
meration of certain “rights” did not 
“deny or disparage others retained 
by the people”, and that the undele- 
gated powers “are reserved to the 
States respectively, or to the people’. 
Thus, our Constitution was designed 
to prevent exploitation of minorities, 
and to preserve the personal dignity 
of the individual and the maximum 
of human freedom. While, admitted- 
ly, mankind has never attained a 
perfect system of government, yet it 
can hardly be denied that our Con- 
stitution has more nearly achieved 
these ends than any other system of 
government yet devised by man.§ 
rherefore, as the Declaration of In- 
dependence states— 

Prudence indeed will dictate that 
governments long established should 
not be set aside for light and tran- 
sient causes... . 

Manifestly, then, the fundamental 
principles of a constitutional gov- 
ernment, so carefully and _ wisely 
adopted by the people themselves for 
the purpose of restraining their own 
representatives and the excesses of 
temporary majorities, which have 
stood the test of more than a century 
and a half, should not be changed 


except through the deliberate and 
cautious action of the people them- 
selves. 


Discusses Present Importance 

of Treaty and Amending Powers 
This restatement of what seems ele- 
mentary is the necessary introduc- 
tion to an examination of the treaty- 
making and amending powers, since 
these powers are too often analyzed 
without relation to the structure of 
the Constitution as a Our 
is now to inquire into 
whether there is danger that the basic 
principles of our Constitution may 


whole. 
purpose 


be lost through loopholes in the 
treaty-making or amending powers 
without the deliberate action of the 
people themselves. 

The reason that this subject is of 
vast importance today is that we are 
now faced with proposals, seriously 
advanced, for an integrated world 
government, stemming largely from 
the universal desire for peace and a 
better world, and the fear of the in- 
creased destructive power of weapons 
in this atomic age. As one step to- 
wards that goal the Covenant of Hu- 
man Rights, now in its final stages 
of draftsmanship, envisions changes 
by treaty that may modify our own 
Bill of Rights, and perhaps the en- 
forcement of such a treaty by inter- 
national tribunals.® Since the Con- 
stitution was framed, the treaty-mak- 
ing power, as hereafter pointed out, 
has been used for political purposes 
to discredit administrations, 
and conversely has been used by some 
administrations to gain political sup- 
port from particular groups in our 
population. We have also had a con- 
siderable experience with the amend- 
ing power, and have seen the effect 
of political pressure on legislative 
bodies such as that which resulted in 
the Prohibition Amendment. Our 
object here is not to discuss the merits 
of any pending proposal. Many per- 


some 
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Frank B. Ober has practiced law in Balti- 
more since his graduation from Harvard 
Law School in 1913, except for the period 
of World War |. A member of the As- 
sociation since 1919, he was a member 
of the House of Delegates at its last meet- 
ing and is now serving on the Committee 
on Admiralty and Maritime Law. He was 
President of the Maryland State Bar Asso- 
ciation during the last year. 





suasive arguments have been made 
for and against them. Therefore, it is 
submitted, the methods of effecting 
fundamental constitutional changes 
should be advance and 
apart from the partisanship that at- 


settled in 


tends any particular proposal. The 
inquiry, therefore, is whether the 
present limitations on the 
making power and amending power 
assure us that fundamental changes 


treaty- 


in our Constitution will not be made 
without the deliberate and thorough- 
ly debated decisions of the people 
themselves, who adopted it. 

III — Treaty-Making The 
treaty-making power is vested in the 
President, with the advice and con- 
sent of two-thirds of the Senators 
present, and states are forbidden to 
enter into treaties or, without the 


Power. 


consent of Congress, even to make 
agreements with foreign powers. 





8. See 2 Bryce, American Commonwealth (1927 
Ed.) 28, 338-346, 625; Beck, op. cit. 210, says there 
are seventy-nine powers denied the Federal Gov- 
ernment, thirteen of them being also denied to 
the states. He defines in Chapter 17, seven basic 
principles of the Constitution. His first principle is 


“representative government’’, and he shows how 
limitations on the majorities ‘‘are as emphatic a 
negative of an absolute democracy as can be found 
in any form of government’’. Cf. Wilson, op. cif. 


17. There seems to be a tragic lack of knowledge 
of the elementary principles of our Constitution 
among the schools and school teachers (see Satur- 
day Evening Post [February 4, 1950]), and this lack 
has caused renewed emphasis by Citizenship Com- 
mittees of the American and local bar associations 
on the teaching of the Constitution. 

9. Indeed, one special and limited step in the 
same direction is involved in the Genocide Con- 
vention already submitted to the Senate 
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Under the supremacy clause of the 
Constitution, treaties made “under 
the authority of the United States” 
are “the supreme law of the land”. 


There can be no doubt that treaties 
within the proper scope of the treaty- 
making power are not expressly lim 
ited by the Constitution; are, in ad- 
dition to being international con- 


tracts, the equivalent o! 


an act ol 
Congress if sell-executing, and where 
implemented, if necessary, by stat- 
ute, in either case abrogate prior in- 
consistent federal statutes; and that 
they may in turn be repealed by act 
of Congress terminating their effect 
as laws—though not necessarily end 
ing the 
treaty.” The Supreme Court in re 


liability for violation 0! 
cent cases has said “the external pow- 
ers of the United States are to be ex- 
ercised without regard to State laws 
or policies”, and “in respect of out 
foreign relations generally, state lines 
disappear." 
Nevertheless, it does not follow 
that the treaty-making power is with- 
out any limitation, for from earliest 
times it has always been stated that 
it is amherently subject to some limi 
tations. 

James Madison answered the fears 
of the treaty-making power of those 
opposing the adoption of the Consti- 
tution in the Virginia Convention 
by saying:!* 

Does it follow, because this power is 
given to Congress, that it is absolute 
and unlimited? I do not conceive that 

power is given to the President and 
Senate to dismember the empire or to 
alienate any great, essential right. I 
do not think the whole legislative au- 
thority have this power. The exercise 
of the power must be consistent with 
the object of its delegation. 

The Supreme Court has stated 
the 
general 


such inherent limitations on 


treaty-making 
language, as illustrated by these quo- 


power in 


tations from four out of many cases:?% 


I. 

It need hardly be said that a treaty 
cannot change the Constitution or be 
held valid if it be in violation of that 
instrument. This results from the 
nature and fundamental principles of 
our government. 


Il. 


.. that it should extend to all those 
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objects which in the intercourse of 
nations had usually been regarded as 
the proper subjects of negotiation and 
treaty, if not inconsistent with the 
nature of government and the 
the States the 


our 
relation between and 


United States. 


II1. 

The treaty power, as expressed in 
the Constitution, is in terms unlimited 
except for those restraints which are 
found in that instrument against the 
action of the government.or of its de- 
partments, and those arising from the 
nature of the government itself and of 
that of the States. It 
contended that it extends so far as to 
authorize what the Constitution for- 
bids, or a change in the character of 
the Government or in that of one of 
the States, or a cession of any portion 
of the territory of the latter, without 
its consent. 


would not be 


IV. 

Ihe treaty making power of the 
United States is not limited by any 
express provision of the Constitution, 
and though it does not extend “so far 
as to authorize what the Constitution 
forbids”, it does extend to all proper 
subjects of negotiation between our 
Government other 


and nations. 


Most commentators on the Consti- 
tution agree that there are inherent 
the 
power.!* Certainly, there is force in 


limitations on treaty-making 
the argument that the treaty-making 
power is only one of the delegated 
powers in the Constitution; that the 
Constitution must be construed as 
one document; that the treaty-mak- 
ing power is necessarily limited by 
the other express provisions; and 
that there are also implied resrictions 
that limit it to the objective of giving 
the nation the sovereign power to 
make agreements 


on all subjects 


which are the “proper” subjects of 





10. Constitution, Art. Il, § 2, Cl. 2; Art. VI, § 2; 
Cook v. U.S. 288 U.S. 102, 118; Pigeon River Co. v. 
Cox, 291 U.S. 138, 160. 

11. U.S. v. Belmont, 301 U.S. 324, 331; U.S. v. 
Pink, 315 U.S. 203, 234. Generally, in other coun- 
tries treaties are not the supreme law of the land— 
see Cowles, Treaties and Constitutional Law (1941) 
1, note 1. On the treaty-making power generally, 
see the extensive argument for liberal interpreta- 
tion by Butler, Treaty Making Power of the United 
States (1902); and the argument for restricted 
powers in Tucker, Limitations on Treaty Making 
Power (1915); and for valuable articles see Feidler 
and Dwan, 28 Geo. L.J. 184; Anderson, ‘‘Extent 
and Limitations of the Treaty Power’, 1 Am. Jour. 
L. 636 (1907). For an extreme argument for 
the extension of the power to make executive 
agreements see McDougal and Lans, 54 Yale L. 
Jour. 181, 534, and cf., Borchard (contra), 53 ibid. 
664, 54 ibid. 616. The President has extensive 


Int. 


negotiations with foreign nations 
and that the destruction of the Cop 
stitution or any of its fundament 
principles as adopted by the peop) 
is beyond the scope of the authori: 
entrusted by them to their agents, 
On 
considerations 


the other hand, while thes 


have sometimes 1% 
strained the President and the Senat 
it must be conceded that no treaty 
so far has been expressly declare 
invalid by the Supreme Court, al 
though it is to be noted that non 
seem to have contemplated such radi 
cal changes in our Constitution 4 
those that are now being proposed 
Moreover, some writers contend that 
in spite of the dicta of the Supreme 
Court, the treaty-making power is al 
most, if not entirely, without any 
constitutional limit. This argumeni 
has received strong support from th 
implications of a recent decision 0! 
the Supreme Court in United Stat 
v. Curtiss-Wright", where it is sai 
“the investment of the federal gov 
ermment with the powers of externa 
sovereignty did not depend upor 
the affirmative grants of the Consti! 
tution”; but are “necessary concomi 
If it be tru 
the treaty-making power is not d 


tants of nationality”. 


rived from the Constitution, then ii 
logically is not limited by its othe 
express provisions or by any restric 
tions implied from that document 
Hence, on that hypothesis, ther 
would seem to be nothing that would 
logically prevent, for example, den 
ing freedom of religion or of thd 
press by treaty, or the cession of som4 
of our states to a foreign government 
as indeed has been argued by re 


powers to mae international agreements (W 
oughby, Constitution (2d Ed.) Ch. 34. Whethe 
recent history suggests the necessity of limitation 
thereon, while relevant, would unduly extend and 
complicate this discussion. 

12. Butler, op. cit. 362; see 3 Elliott's Debate 
504, 509, 514. See also Feidler, supra. 

13. (1) The Cherokee Tobacco, 11 Wall. 616, 620 
(2) Holden v. Joy, 17 Wall. 211, 243; (3) Geofro 
v. Riggs, 133 U.S. 258, 267; (4) Asakura v. Seattle 
265 U.S. 332, 341. 

14. Willoughby, op. cit. § 282; Corwin, op. ¢ 
100; Butler, op. cit. § 455-9; Tucker, op. cit. Ch 
has formulated six suggested limitations; Feidle 
op. cit. 194, suggests that the Supreme Court cou 
prevent the power from being used to regula! 
internal affairs, in an analogous manner to th 
refusal to construe alleged taxes as within th 
taxina power. 


15. 299 U.S. 304, 318. 
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spectable authorities'*; or from pro- 
viding by treaty mass exchanges of 
population, as have been effected by 
treaty between other nations. It 
seems doubtful, however, if the Su- 
preme Court would press the Curtiss- 
W right doctrine that far in the ex- 
treme cases such as those just given. 


Treaty-Making Power 

Should Be Defined, Limited 

If the premise be accepted that no 
fundamental change should be made 
in our Constitution without the de- 
liberate consent of the people them- 
selves, then it would seem highly 
desirable more clearly to limit and 
define the treaty-making power where 
it touches the basic principles of the 
Constitution, for the following rea- 
sons: 

(1) The dicta of the Supreme Court 
as to implied limitations are vague 
at best, and the Supreme Court has 
never expressly declared a treaty in- 
valid, and has cast doubt on its own 
power to do so in the Curtiss-Wright 
case, 

(2) There is some indication that 
the Supreme Court might decline to 
take jurisdiction to declare treaties 
invalid on the ground that they in- 
volve political questions, thus leaving 
treaties subject to the unrestricted 
power of the President and Senate.'? 

(3) One of the original objections 
in the Constitutional Convention was 
to permitting two-thirds of the Sena- 
tors present, instead of two-thirds 
of all members, to ratify a treaty. 
This, of course, permits ratification 
by two-thirds of the one-half which 
constitutes a quorum, or one-third 
of the Senators who, moreover, may 
come from sparsely settled states and 
represent even less than one-third of 
the people!?§ 

(4) Finally, the original design of 
the Constitution was to vest the 
treaty-making power in a Presfdent 
and Senate, both indirectly selected 
and intended to be free of party zeal. 
The changes in the method of selec- 
tion and the political pressure of the 
present times on both the President 
and Senate inject party politics into 
a power that should be free from 
such influences, as has Ueen convinc- 


ingly shown by studies which have 
been made of this subject.!® 

Because of the foregoing consider- 
ations it is submitted that the Consti- 
tution should itself restrict the 
treaty-making power and prohibit its 
use to effect fundamental changes in 
our form of government without at 
least an amendment to the Constitu- 
tion. 

Our next inquiry is whether even 
the ratification of a treaty by an 
amendment to the Constitution un- 
der the amending power as it now 
exists would assure us that no funda- 
mental changes could be effected in 
the Constitution without the de- 
liberate consent of the people them- 
selves, and, if not, what limitations 
on the amending power may be 
desirable. 


Dangers Inhering 

in Present Amending Power 
IV—The Amending Power. Article 
V of the Constitution provides that 
Congress, (a) whenever two-thirds of 
both Houses shall deem it necessary, 
shall propose amendments; or (b) on 
the application of the legislatures of 
two-thirds of the states, shall call a 
convention for proposing amend- 
ments—and in either case provides 
that ratification may be by (c) the 
legislatures of three-fourths of the 
several states; or (d) conventions in 
three-fourths thereof—as the one or 
the other mode of ratification may be 


The Treaty-Making and Amending Powers 


proposed by Congress. 

The only express limitation on the 
amending power in Article V still in 
effect is that no state, without its 
consent, shall be deprived of its equal 
suffrage in the Senate.?° 

(a) Are there implied limitations 
on the amending power? It has 
been strongly, though unsuccessfully, 
urged, particularly in the litigation 
over the Women’s Suffrage and 
Prohibition Amendments, that the 
amending power, being a delegated 
power like all the other powers in 
the Constitution, must be subject to 
the implied limitation that such 
amendments must not destroy the 
Constitution itself or its fundamental 
principles. As Mr. Root argued in 
the National Prohibition Cases, if 
not so restricted the amending power 
can be used to establish “a state re- 
ligion, or oppress or discriminate 
against any denomination, or au- 
thorize the taking away of life, lib- 
erty and property without due pro- 
cess of law” and to destroy the States 
themselves.21 It would, it is sub- 
mitted, be equally unthinkable to 
permit the amending power to be 
used to place our country or some 
of the several states under the sov- 
ereignty of a foreign power, and thus 
reverse the Declaration of Independ- 
ence and destroy the major objectives 
of our Constitution. 

(Continued on page 793) 





16. See Feidler, supra, note 11; see also Bor- 
chard, 29 Yale L. Jour. 445, 448-9. 

17. Butler, op. cit. § 460. ‘Such a refusal to 
assume jurisdiction would not be readily reconcil- 
able with the assumption of jurisdiction to deter- 
mine the validity of laws passed by’ both Houses 
of Congress and approved by the Executive. See 
Feidler, supra note 11. 

18. Warren, op. cit. 459, 658. The lack of ex- 
perience in foreign relations and the fact that the 
Founding Fathers, immediately after the War of 
Independence, had no fear that the power would 
be used to detract in any way from the sovereignty 
of the Federal Government (or of the states except 
as purely incidental to what had in those times 
been deemed foreign relations), is perhaps respon- 
sible for the absence of express limitations or more 
precise definition of the treaty-making power. See 
Borchard, 53 Yale L. Jour. 664, on necessity of a 
two-thirds majority of the Senate for ratification, 
as opposed to a simple majority of both Houses of 
Congress. It would seem that treaties should be 
convincing enough to require two-thirds of the 
whole Senate, not merely of a quorum. See also 
Holt, Study of Treaties Defeated by Senate (1933) 
8-12. 

19. See Alexander Hamilton's explanation of the 
treaty power in No. 63 of The Federalist and Holt, 
supra note 18, especially poges 12, 307. There 
often occurs in the literavure on the treaty-making 


power the argument that for a government to be 
national it must be able to do by treaty what any 
other government can do. These arguments are 
not, it is submitted, persuasive because (a) it does 
not follow that it is necessary to have a treaty- 
making power vested in some particular branch of 
the government where it involves a change in the 
basic principles of the government itself; and (b) 
as previously stated, there are few other govern- 
ments where treaties are the supreme law of the 
land, as under our own constitutional system. 

20. It has been argued that even this express 
limitation can be eliminated by amending Art. V 
—See Willoughby, op. cit. § 333. 

21. 253 U.S. 350, 365-367; see also Corwin, op. cit. 
146; cf. Willoughby, op. cit. § 333; Warren, op. cit. 
$80, points out that the defeat of an amendment 
preventing the power to amend the Constitution 
from affecting the internal police powers of the 
state was due to the feeling that it would open 
the gates for further provisos to the amending 
power and rekindle controversies which might have 
endangered the Constitution. Nevertheless, he 
says (782) that amendments ‘‘must be consonant 
with the spirit in which the Constitution was con- 
ceived, and the principles on which it was founded 
—otherwise, the nature of our republican form of 
government may be altered’’. See Marbury, 33 
Harv. L. Rev. 223; 7 Va. L. Rev. 1; Morse, 10 Ala. 
Law 199; Holden, 57 Am. L. Rev. 481. 
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The Coroner as a Vestigial Remnant: 


The Lost Crown of the Crowner 


by Ben W. Palmer + of the Minnesota Bar (Minneapolis) 


@ This is the fourth of Mr. Palmer's series of articles on vestigial remnants in the law. 
The previous articles (35 A.B.A.J. 981, December, 1949, 36 A.B.A.J. 101, 367, February, 
May, 1950) told of the decline in glory and importance of the bailiff, constable, 


marshall, mayor, alderman and sheriff. In this article, Mr. Palmer turns to the coroner, 


whose modern morbid function only faintly recalls the days when he was once 


charged with the duty of safeguarding the pecuniary interests of his liege lord, the King. 





®" From the sheriff we turn to his 
near relative and quote from Tris- 
The Moon 
Company.! “The office of coroner is 
ancient, per- 
haps unnecessary.” And it has been 
said that “probably the only reason 
the office has not been abolished is 
to any 
government that this might be done. 


tram V. Life Assurance 


odd, anomalous and 


that it has not occurred 
And so it has survived in much the 
same manner as buttons on the tails 
of morning coats’’.* 

Although first distinctly referred 
1194 under Richard I it is 


probable that persons who acted as 


to in 


coroners existed before that year.* 
The for- 


merly 


coroner, coronator, was 


so-called because he was 
charged with keeping the pleas of 
the Crown.t Originally the duties 
of the coroner were important and 


The office 
to safeguard the pecuniary interests 


various. was established 
of the Crown, “more especially .. . 
arising from the administration of 
the criminal law’. The coroner was 
to keep a roll “which was of great 
value to the justices in eyre because 
it enabled them to check the verdicts 
of the juries and to provide for the 
king a plentiful crop of amerce- 
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ments. He must execute process in 
when there is 
“just exception taken to the sheriff 


the sheriff's stead” 
on the ground, for instance that he 
is a party to the case”. He 
arrest suspected persons; he was to 


could 


keep a record of outlawries; he re- 
ceived the accusations of those charg- 
ing others with felony.’ The appel- 
lor was required to make a strictly 
formal and minute statement setting 
forth a great variety of particulars 
as to the time, place and circum- 
stances of the offense. This was so 
that the appellee could defend him- 
self and suggests the particularity 
required of indictments. The state- 


ment was enrolled by the coroner 
and the appellor appears to have 
been held to it strictly in all sub- 
sequent stages of the proceedings.® 


One of the most important duties 
of the coroner from the thirteenth 
to the first half of the sixteenth 
century was in connection with that 
“striking feature of. the criminal 
law of the Middle Ages”, the right 
of sanctuary. 


Accused in Sanctuary 

Had Choice of Confession or Exile 
Every consecrated church 
sanctuary. If a person who had com- 
mitted a crime fled to the church 
he could not be seized therein. It 
was the duty of the four neighbor- 
ing vills to beset the holy place, 
prevent the escape of the fugitive 
send for the That 
official parleyed with the fugitive, 


Was a 


and coroner. 


who had the option of standing 
trial or confessing his guilt to the 





1. Herbert, The Uncommon Law (New York 
1936) 145. In a note, after a text reference to 
duty to investigate deaths, he says: ‘‘He is not 
found necessary, for example, in Scotland.” 


2. 8 (N.S.) 
290 (1934). 


3. 1 Holdsworth, History of English Law (3d ed, 
Boston 1923) 82; Taswell-Langmead, English Con- 
stitutional History (9th ed, Boston 1929) 161; 
1 Pollock and Maitland, History of English Law 
(2d ed, Cambridge 1911) 534; Gross, ‘The Early 
History and Influence of the Office of Coroner’’, 
7 Pol. Sci. Quar. 656-672 (1892); ‘‘The Coroner 
in Legal History’’, 160 Law Times 97-98 (1925); 1 
Anderson, A Treatise on the Law of Sheriffs, Cor- 
oners and Constables (New York 1941) 3; 1 The 
Law (London 1874) 319-327; 78 Low Times 332 
(1885): 19 Irish Law Times and Solicitor’s Journ. 
144 (1885 
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4. Taswell-Langmead, op. cit. 161; 1 Pollock and 
Maitland, op. cit. 534 (some lords had coroners 
of their own, 1 id. 583); 1 Anderson, op. cit. 4, 
note 5a; 2 Bacon's Abr. (Philadelphia 1852) 424. 
All the judges of the High Court in England are 
coroners; there is one for the King’s household, 
one for the Admiralty, the University of Oxford, 
London and other towns, and certain individuals 
have the franchise of appointing a coroner, 1 
Holdsworth 83. 

5. 1 Holdsworth 84-85. So Minnesota Statutes 
(M.S.A. 300.01) provide: ‘‘When there is a va- 
cancy in the office of sheriff the coroner shall 
exercise the powers and duties of the office . . . 
and when the sheriff is for any cause committed 
to the jail of his county the coroner shall be the 
keeper thereof.'’ | suppose similar statutes are 
in effect in other states. 

6. 1 Stephen, History of the Criminal Law of 
England (London 1883) 244-246, 250 
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In that event he had to 
abjure the realm, going in pilgrim’s 
dress to the nearest or assigned port 
under custody of the coroner and 
taking an oath never to reénter the 
kingdom. His lands escheated, his 
chattels were forfeited 
back he was 


coroner, 


and if he 
came treated as an 
outlaw. 

It has been said that sanctuary 
is a legacy of antiquity; it appeared 
in the Anglo-Saxon laws. Sanctuary 
would save a man from capital pun- 
ishment. As regular prisons did not 
exist the alternative was exile and 
forfeiture of property. Certain per- 
sons were not allowed to take sanc- 
tuary. Pope Innocent VIII as early 
as 1487 declared that it was not 
available for fraudulent debtors. 
It was abolished in 1623-1624.7 

Nowadays we think of the cor- 
oner’s duty to hold inquests—prac- 
tically his only surviving duty—as 
a means of determining the cause 
of death for police, tort or insur- 
ance purposes. But the duty of 
inquest, which goes back to the 
beginning of the thirteenth century 
if not before, was based upon the 
King’s care for a system that would 
safeguard his pecuniary interests. 
He was entitled to fish royal; if 
whale, the king got the head and 
the queen the tail; if sturgeon, the 
king was entitled to all of it. He 
was entitled to wreck of the sea; 
flotsam, jetsam and lagan, ships and 
goods of the enemy found in British 
ports and goods taken from pirates, 
and to treasure trove. It was the 
coroner’s duty to hold inquests re- 
lating to these subjects and to pro- 
tect the fiscal interests of the Crown.8 
So we find Edward I, like a modern 
supervisor of detectives, telling how 
a sharp-eyed coroner might detect 
evidence of treasure trove concealed 
by the “Look 
liveth riotously and haunts taverns 


finder: where one 
and hath done so for a long time.’ 
And as to unexplained death, the 
chattels of a man, if a suicide or 
forfeited 
the 
if a 
was found dead and could 
not be proved to be English. In that 


convicted of felony, were 


to the Crown. Furthermore, 
hundred was liable to a fine 


person 


case he was presumed to be Norman 
and therefore the fine on the hun- 
dred.1° This was evidently a way 
the Normans had of combatting the 
“underground” after 1066. 


Pepys Writes of Inquest 

in His Diary 

As to the coroner’s inquest on su- 
icide, may we recall the flavor of 
Pepys. On January 21, 1667-68:" 
“Comes news from Kate Joyce that 
if I would see her husband alive, 
I must come presently. So I to him 
and find his breath rattled in his 
throat; and they did lay pigeons 
to his feet and all despaired of him. 
It seems, on Thursday last he went, 
sober and quiet, to Islington, and 
behind one of the Inns, the White 
Lion, did fling himself into a pond: 
was spied by a poor woman, and 
got out by some people, and set on 
his head,!* and got to life; and so 
his wife and friends sent for. He 
confessed to his doing the thing, 
being led by the Devil . . . and his 
trouble in having forgot to serve 
God as he ought since he came to 
his new employment.!® . . . and the 
sense of his great loss by the fire 
[the Great Fire]. . . . The friends 
that were there, being now in fear 
that the goods and estate would be 
seized on, though he lived all this 
while, because of his endeavoring 
to drown himself, my cozen did en- 


deavor to remove what she could 


The Coroner as Vestigial Remnant 


of plate out of the house, and de- 
sired me to take my flagons, which 
I did, but in great fear all the way 
of being seized.” Pepys went to the 
Guild Hall “to advise with the 
Towne-Clerke about the practice 
of the city and nation in this case; 
and he thinks that it cannot be 
found self-murder; but if it be, it 
will fall, all the estate to the King”. 
Going back to Kate Joyce’s, Pepys 
found her husband dead and on her 
entreaty went to Whitehall to see 
the King; the King “without more 
ado, granted that, if it was found, 
the estate should go to the widow 
and children”. 

But the widow’s worries and those 
of Pepys were not over. The cor- 
oner’s jury put off their verdict for 
fourteen days, “under pretence of 
the King; but it is only to get money 
out of her to compound the matter. 
But the truth is, something they will 
make out of Stillingfleete’s Sermon, 
which may trouble us, he declaring, 
like a fool, in his pulpit, that he did 
confess all his losses in the world 
did make him do what he did. This 
vexes me to see how foolish our 
Protestant Divines are, while the 
Papists do make it the duty of the 
confessor to be secret. ... Kate... is 
mightily troubled . . . for her estate 
sake, not for her husband; for her 
sorrow for that, I perceive, is all 


over,”715 





7. 1 Holdsworth 303-307; 3 id. 70, note 2; 
2 Pollock and Maitland 590-591; Spring, ‘‘The An- 
tiquity of Coroners’', 24 Case and Comment 879- 
882 (1918); Andrews, Legal Curiosities of Law and 
Lawyers (London 1891) 13-23. In ancient Egypt 
temple sanctuary was recognized, 10 Cambridge 
Ancient History (Cambridge 1934) 492; Xenophon 
refers to it, Hellenica (Loeb Classical ed, London 
1930) 303, 307-309. So does Suetonius, volume 2 on 
Tiberius at page 347 (Loeb Classical ed. London 
1930); Seneca, “even slaves have the right of 
refuge at the statue of a god’, -1 Moral Essays 
(Loeb Classical ed. London 1928) 409. St. Augus- 
tine tells how one Faventius fled for refuge to the 
Church of Hippo. Churches were sanctuary since 
Constantine, St. Augustine, Select Letters (Loeb 
Classical ed. London 1930) 209. On one kind of 
sanctuary, see 2 Pausanias, Description of Greece 
(Loeb Classical ed. Boston 1926) 31, 305; 3 id. 
321. See also, 2 Pliny's Letters (Loeb Classical ed. 
London 1915) 374; 1 Quintus Curtius, History of 
Alexander (Loeb Classical ed. London 1946) 203; 
Seebohm, Tribal Custom in Anglo-Saxon Law 
(London 1902) 43, 128; Hogbin, Law and Order in 
Polynesia (London 1934) 280. On sanctuary men, 
see 1 Stephen op. cit. 491. The cardinal in 
Richard II!, Act Ill, i, 1-47, refers to ‘‘sanctuary 
men’’. On the privileged sanctuary of the outlaws 
in ‘‘Alsatia’’ in London so outrageous to the dignity 
of the neighboring lawyers in the Temple, see 


Trevelyan, English Social History (London 1943) 331. 
On cities of refuge see Num. 35:9-32. For the law 
of Alfred (circa 890), see 1 Simpson and Stone, 
Law and Society (St. Paul 1948) 195. 

8. 1 Holdsworth 84, 85, 560; 2 Pollock and 
Maitland 643. On fish royal, see Tinrib, Rumble, et 
al. v. The King and Queen, before Mr. Justice Wool, 
Herbert, Misleading Cases in the Common Law 
(4th Eng. ed. New York and London 1930) 31-41. 

9. Spring, ‘The Antiquity of Coroners’, 24 Case 
and Comment 879-882 (1918). On the coroner's 
inquest and the ceremony of expiation, see Amram 
in 12 Green Bag 196-199 (1900). On the Coroner's 
Court in Ireland, see 74 Irish Law Times and Solic- 
itor's Journal 87-89 (1940). 

10. 1 Holdsworth 84-85, 11, note 11. On the cor- 
oner's judicial functions, see Pollock, ‘The King's 
Peace in the Middle Ages'’, 2 Select Essays in 
Anglo-American Legal History (Boston 1908) 410- 
411. 

11. 3. Pepys’ 
354-355. 

2. |. e., held up by the heels. 
13. He kept a tavern. 
4. 3 Pepys, 362. 

15. She soon remarried. On the popular and 
historian’s opinion that the coroner's inquest in 
the famous Amy Robsart case was wrong in hold- 
ing that she died by accident rather than being 
murdered by Lord Dudley to open the way for 
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from 


We 
Shakespeare. 


turn now Pepys to 

For no one can meditate upon the 
coroner without recalling the well- 
known exposition of crowner’s quest 
law by the first gravedigger in the 
fifth act of Hamlet. 


Shakespeare Satirizes Coroner 
in Fifth Act of Hamlet 


“Here lies the water; good; here 
stands the man; good; if the man 
go to this water and drown himself, 
it is, will he nill he, he goes; mark 
vou that; but if the water come to 
him and drown him, he drowns not 
himself; argal, he that is not guilty 
of his own death shortens not his 
life.” 


It has long been suspected that 


own 


this is in ridicule of a case of for- 
feiture of a lease to the Crown re- 
ported by Plowden in his 3 Eliza- 
beth. Sir James Hales drowned him- 
self in a fit of insanity supposed to 
have been produced by his having 
been one of the judges who con- 
demned Lady Jane Grey. In argu- 
ment at the coroner’s inquest where 
a verdict of felo de se was rendered, 
legal and logical subtleties gave fair 
basis for ridicule of crowner’s law. 
Much subtlety was expended in find- 
ing out whether Sir James was the 
“agent” or “patient”, whether he 
went to the water or the water came 
to him. Brown, J., said: “Sir James 
Hales was dead; and how came he 
to his death? It may be answered, 
by drowning; and who drowned 
him? Sir James Hales; and when 
did he drown him? In his life time. 
So that Sir James Hales being alive 
caused Sir James Hales to die and 
the act of the living man was the 
death of the man. And _ for 
this offence it is reasonable to pun- 
ish the living man who committed 
the offence and not the dead man.” 
“But”, 
be said to be punished alive when 


dead 


it was asked, “how can he 
the punishment comes after death?’?® 
And so on, ad infinitum if not al- 
ready ad absurdam. 

This of revives the old 
question whether Shakespeare's large 
use of legal terms does not indicate 
that he once had some connection 


course 


722 American Bar Association Joyrnal 


remarkable 
the terms ol 
were in his 


with the law. For it is 
that he did so when 
that par- 
ticularly “crabbed and harsh’”.!* It 
be remembered, however, as 
that 
though the case was decided before 


science day 
must 
to Plowden’s Commentaries, 
the birth of Shakespeare,}* the Com- 
mentaries were not translated until 
towards the end of the eighteenth 
century, 

But coroner’s inquest on cause ol 
death was for centuries of great fiscal 
importance to the Crown because 
of the ancient principle of deodand: 
the thing that caused a man’s death 
was forfeit to the Crown. 


Bible, Ancient Greeks 

Discuss Deodands 

Pausanias in describing the action 
of the Thasians against a statue that 
fell on a man and killed him says 
they followed Draco who provided 
that if an inanimate object caused 
the death of a human being it 
should be cast beyond the borders.'® 
Demosthenes referred to “a fourth 
that of the Prytaneum. 
that,...1f.'2 
struck by a stone, or a piece of wood 


tribunal, 
Its function is man is 
or iron, or anything of that sort, 
falling upon him and if someone, 
without knowing who threw it, 
knows and possesses the implement 
of homicide, he takes proceedings 
against these implements in that 


court. Well, it is not righteous to 


deny a trial even to a lifeless and 
senseless thing, the object of so grave 
an accusation’’.“° Plato in his Laws 
provided that “An animal which 
kills a man is to be slain and cast 
Aeschines 


beyond the  border’.? 


says: ‘when sticks and stones and 
iron, voiceless and mindless things, 
fall on any one and kill him, we 
cast them beyond our borders.”*? 
In Exodus we find: “If an ox gore 
a man or a woman, that they die: 
then the ox shall be surely stoned, 
and his flesh shall not be eaten; but 
the owner of the ox shall be quit.’’** 
In English law there was for cen- 
rule that 


inanimate 


turies a any animate or 
that caused the 
death of a human being should be 
handed over to the King and de- 


voted to pious uses, “for the appeas- 


thing 


ing,” says Coke, ‘of God’s wrath”. 
The word, of course, came from the 
Latin deo, God, and do, 
As Pollock and Maitland say: “In 
the thrrteenth century the common 
practice was that. the thing itself 
delivered to the 
township in whose 
death occurred, and they had to 


give. 


was men of the 


territory the 


answer for its value to the royal 
officers. In very early records we 
sometimes find that the justices in 
name the 
to which the money is to be applied; 
thus the price of a boat they devote, 


eyre charitable purpose 





his marriage to Queen Elizabeth, see Black, The 
Reign of Elizabeth (Oxford 1937) 43-45. Though 
Stillingfleet was one of the most famous English 
divines (he was made dean of St. Paul's in 1678), 
Pepys did not object to a sermon he could sleep 
through or one that did not interfere with his 
admiring pretty women in the congregation. But 
often sermons were, in his words, dry, sad, full of 
nonsense and false Latin, impertinent, dull, sorry, 
lazy. There was the stranger who preached like 
a fool, a simple coxcomb who preached worse 
than a Scot, and an unnecessary sermon upon 
original sin, neither understood by the preacher 
himself nor by the people. 

16. Furness, 1 New Variorum Edition of Shakes- 
peore (11th ed. Philadelphia 1877), Hamlet 376; 
Barton, Links Between Shakespeare and the Low 
{London 1929) 49-54. 

17. Davis, The Law in Shakespeore (2d ed. St. 
Paul 1894) 1-7. Though primarily on the Shakes- 
peare-Bacon controversy, see Beck, Shakespeare 
and the Law, 15 A.B.A.J. 1, 133-137, March, 1929. 

18. Furness, op. cit. at 376. One of the earliest 
coroner's cases on record in America occurred 
when William Penn reached what later become 
Philadelphia. In 1683, Benjamin Acrod died and 
the coroner's jury found that “he killed himself 
with drinks’. According to law, his property re- 
verted to Penn, but the proprietor relinquished 
his cloim in favor of the heirs. Spring, ‘The An- 


tiquity of Coroners'', 24 Case and Comment 881 
(1918). 

19. 1 Bonner and Smith, The Administration of 
Justice from Homer to Aristotle (Chicago 1930) 
63, note 5, page 118. Draco was archon at Athens 
about 621 B.C. See also Bonner, Lawyers and 
litigants in Ancient Athens (Chicago 1927) 43; 
1 Pausanias, Description of Greece (Loeb Classical 
ed. London 1931) 153. 

20. Demosthenes, Against Aristocrates (Loeb 
Classical ed. Cambridge 1935) 267. That trial was 
in the Prytaneum. See also 1 Bonner and Smith, 
op. cit. at 118. 

21. 4 Jowett, The Diologues of 
York) 333 in Book IX of Lows. 

22. The Speeches of Aeschines (Against Ctesi- 
phon) (Loeb Classical ed. London 1919) 501. 

23. Ex. 21:28. See also, Holmes, The Common 
Law (Boston 1881) 7-8. He wrote: ‘‘Plutarch, in 
his Solon, tells us that a dog that had bitten o 
man wos to be delivered up bound to a log 
four cubits long.’’ But as bearing on the reason 
for the law it may be noted that Solon, accord- 
ng to Plutarch, commanded the master to de- 
liver up the dog ‘‘with a log about his neck 
four and a half feet long; a happy device for 
men's security’. 1 Dryden's trans. {Boston 1888) 
192. On objections to Holmes’ view of noxal 

ability, see 8 Holdsworth 272. 
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lor God's sake’ to the repair of the 
lewkesbury bridge, and the sister of 
the man who has been run over 
obtains the value of the condemned 
sick. 


Horses, oxen, carts, boats, mill-wheels 


cart, since she is poor and 
iid cauldrons were the commonest 

deodands. In the thirteenth 
century the claim ol a soul that has 
been hurried out of this world out- 
weighs the claim of the dead man’s 
kinsfolk.’’24 

Many were the subtleties of legal 
disputations over deodands and the 
distinctions, perhaps to modern eye 
without a difference, that must have 
delighted many a lawyer and tested 
the wits of many a student in the 
that 
‘where a thing not in motion is 


Inns of Court. It was said 
the occasion of a man’s death, that 


part only which is the immediate 


cause is forfeited: as if a man be 
climbing up the wheel of a cart, 
and is killed by falling from it, the 
wheel only is in motion”. But “if 
the cart were in motion, not only 
the wheel but all that moves along 
with it, the cart and its loading, 
are forfeited’. But, “on the other 
hand, if a man riding on the shafts 
of a wagon fall to the ground and 
break his neck, the horses and wagon 
only are forfeited and not the load- 
ing, because it in no way contributed 
to his death’’. So also, ‘““where a man 
is killed by a vessel at rest in fresh 
not deodand: 
where the vessel is under sail, hull 
and cargo are both deodand”. But 


water the cargo is 


accidents on the high seas or on 


an arm of the sea did not cause 
deodand “because mariners are con- 
tinually exposed to so many perils 
that the law imputes misfortunes 
happening there rather to them than 
to the ship.””*5 So also there were 
distinctions as to deodand depend- 
ing on whether a man who fell over- 
board from a ship fell into fresh or 
And if a 


thrown from a horse against a trunk, 


salt water.76 man was 
the horse was deodand but not the 
trunk.?7 

seems, in 
all the American colonies. The pa- 
tent of Lord Thomas Culpeper to 
the Northern Neck of Virginia 


Deodands occurred, it 





granted to the proprietor in addi- 
tion to lands, lakes, etc., 
“Whales, Sturgeons, and other Roial 
Fishes . . . Wrecks of Sea, Flotsam, 
Jetsam and Lagan... 
ner of Deodands’’.28 


creeks 


and all man- 


Deodands Considered Unreasonable 
Even in Bracton's Day 


Even Bracton (died 1268) thought 
the deodand unreasonable;*" as time 
went on jurors found deodands of 
trifling value;*® but they were not 
abolished until 1846.*' And they had 
their repercussions in the require- 
ment for centuries that an indictment 
for homicide must state specifically 
the instrument causing death and 
give its value. This was to insure pro- 
Crown in the _ for- 
that men 
sometimes ridiculed indictments that 
until comparatively recent times set 
forth that the homicide charged was 
committed with a penknife of the 
value o. sixpence or with a thirty- 
eight caliber Smith & Wesson re 
volver then and there of the value 
of $4.00. 


tection to the 


feiture.*2 So it is have 


Furthermore there is connection 
modern 
1921 the 
United States Supreme Court had 
to pass upon the validity of the 


between Exodus and_ the 


motor vehicle. For in 


seizure of an automobile used in 


removing intoxicating liquors to 
evade the federal tax by a condi- 
tional sales vendee. The government 
libelled the car 


statute providing for the forfeiture 


under a_ federal 


of “every vessel, boat, cart, carriage 


w other conveyance, and all horses 
yr other animals used in the removal 
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of goods to defraud the United 
States of any tax”. In sustaining the 
seizure Mr. Justice McKenna, speak- 
ing for the Court, said that in such 
cases Congress ascribed “to the prop- 
erty a certain personality, a power 
of complicity and guilt in the wrong. 
In such case there is some analogy 
to the law of deodand.” He quoted 
Blackstone and referred to deodand 
among the Athenians and in “the 
Mosaical law’’.33 

So we conclude our musings upon 
now prosaically apparalled bailiff, 
marshall, alder- 
men, sheriff and coroner. Great has 
been their fall. Perhaps they too 
sometimes muse—like Napoleon at 
St. Helena—upon their former puis- 
sant grandeur. Perhaps their con- 
solation is that their declension was 
gradual and not shatteringly abrupt. 
They indeed were not “hurled head- 
long flaming from th’ethereal sky”. 
They merely fell 
thence inte a fast, thence to a watch, 
thence into a weakness”. But how- 
ever the decline they are, alas, no 
longer ‘‘apparell’d in celestial light”. 
There has passed away “‘a glory from 
the earth”. But we may suppose that 
these present day officials of ours 
are unconscious of their former high 
estate and think not of the clavicle 
of the cat or of any other evolution- 


constable, mayor, 


“into a sadness, 


ary vestigial remnants surviving 
structurally, Surviving, yes, but as 
mere wraiths of their former resplen- 
dent selves: shrunken, pallid, func- 
tionless or nearly so, comparatively 
insignificant relicts of a once glo- 
rious and dynamic vitality now cast 
upon the shores of time. Sie transit 


gloria mundi. 








24. 2 Pollock and Maitland 473-474; on concern 
with souls see 2 Holdsworth 53; Diamond, Primitive 
Law {London 1935) xxi, 28 on Lex Salica; Jenks, 
Short History of English Law (London 1912) 183; 
Kocourek and Wigmore, Primitive and Ancient 
Law (Boston 1915) 143; 1 Bl. Comm. *290. In 1377, 
there was a petition that ships be not deodand 
“because it is not the fault of the master of the 
vessel’. 2 Holdsworth 477. On application of the 
principle to rolling stock of railways, see 2 Webb, 
Local Government 75 note 3, cited in 2 Holds- 
worth 47, note |. 

25. 7 Encyc. Brit. (1946) 227, quoting Black- 
stone. On ships, see also, Holmes, The Common 
Law 26. 

26. Spring, loc. cit. 880. 

27. 3 Stephen, History of the Criminal Law in 
England (London 1883) °’7. See note to Haddock v. 


Thwole, Herbert, The Uncommon Low (New York 
1936) 70. 

28. Karakar ‘‘Deodands in Colonial Virginia and 
Maryland"’, 37 Am. Hist. Rev. 712-717 (1932). 

29. 2 Holdsworth 259. See also, 1 Bentham, 
Works (Edinburgh 1892) 250-251, 485-486. 

30. 7 Encyc. Brit. 227. 

31. 2 Holdsworth 47. 

32. Holmes, 25; 1 Bl. Comm. *291. The first in- 
dictment for murder of Captain William Kidd in 
1701 charged that he did beat and strike ‘“‘the 
aforesaid William Moore with a certain 
wooden bucket, bound with Iron Hoops, of the 
Valve of Eight Pence’’. The Tryal of Cap. Will'am 
Kidd for Murther and Piracy, ed. by Seitz (New 
York 1936) 81. 

33. Grant Co. v. U. S., 254 U. S. 505 (1921). 
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Charles Austin O'Niell: 


Chief Justice of the Supreme Court of Louisiana 


® Chief Justice Charles Austin O'Niell retired from the Bench last year after the 
longest term of service as chief of Louisiana's Supreme Court. This sketch, another in 


our series dealing with chief justices of highest state courts, compares him with other 


lawyers and judges from Louisiana, among them Edward Livingston, Judah P. Benjamin 


and Edward D. White. 





#" In the very same French Quarter 
hotel room that he occupied when 
he came to New Orleans thirty-six 
years ago to ascend the Louisiana 
Supreme Court bench, Charles 
Austin O’Niell is holding a different 
kind of “court” today. Though he 
has retired, at the age of 80, after 
thirty-five years of continuous serv- 
ice on the state supreme court, the 
last twenty-seven of them as _ its 
Chief Justice, he is constantly sought 
out by scores of friends because, as 
a storyteller and wit, he never fails 
to brighten the spirits of those 
around him. Illness has confined 
him to his hotel room most of the 
time since his retirement September 
7, 1949, but this has not prevented 
the Bench, the Bar and the general 
public from honoring him with pub- 
lic testimonials as one of Louisiana’s 
ablest and at the same time one of 
its most likable jurists. 

National recognition of the qual- 
ity of its lawyers and jurists has been 
accorded a number of Louisiana 
judges and lawyers in other years. 
Among these were Edward Living- 
ston, the code draftsman-scholar; 
Judah P. Benjamin, the statesman 
and eminent counsel; Edward D. 
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White, the Chief Justice of the 
United States, and the American 
Bar Association’s presidents, ‘Thomas 
J. Semmes (1886-87), William Wirt 
Howe (1897-98), and Edgar H. 
Farrar (1910-11). They helped es- 
tablish the opinion for a time that 
the New Orleans Bar was unsur- 
passed for the brilliance of its mem- 
bers on either side of the Atlantic. 
Few will fail to agree that Judge 
O’Niell deserves a place among the 
immortals of the Louisiana Bar with 
the great figures just named. 
Louisiana’s civil and practice codes 
have had a pronounced influence on 
codification and simplification of the 
law and pleadings throughout this 
country, and Judge O’Niell’s analy- 
tical capacity and insight have won 
for him national esteem that en- 
titles him to rank well in the fore- 
front of those who have interpreted 
the state’s laws and applied them in 
decided cases. Wigmore once named 
him to a very select list! of judges 
whom he considered worthy of recog- 
nition for writing able opinions. In 
1930 he was mentioned as a possi- 
bility to fill a vacancy on the United 
States Supreme Court. Educators 
and educational institutions, the or- 


ganized Bar and individual lawyers, 
have paid him well-deserved tribute. 
To lawyers at home, he has repre- 
sented the ideal in an appellate court 
judge. As with Holmes and Brandeis, 
he demonstrated by his dissenting 
opinions (and, like Holmes nation- 
ally, O’Niell in Louisiana has been 
called the “Great Dissenter’’) that his 
thinking was often ahead of the 
times. While he has noticeably been 
an eminent leader in the moulding 
of majority reasoning, his dissents 
have come in for some special atten- 
tion.? Some may think it appropri- 
ate that in the last case in which he 
participated, there appeared at the 
end the familiar “O’Niell, C. J., dis- 
sents”. Capone v. Cotton Trade 
Warehouses, Inc., 215 La. 692, 41 So. 
(2d) 505.8 


Judge O'Niell’s Service 

Longest on Louisiana Bench 

Judge O’Niell was 45 years old when 
he came to the Louisiana Supreme 
Court to embark on his record of 
service longer by four years than that 





1. Out of 3500 judges, Wigmore selected twenty- 
three for the list, O'Niell among them. 

2. See Brash, ‘‘Chief Justice O'Niell and the 
Louisiana Civil Code—The Influence of His Dis- 
sents’. (19 Tulane Law Review 436; 1945). 

3. When the Bench and Bar of Lovisiana hon- 
ored him on December 8, 1949, Judge O'Niell 
jokingly remarked, with reference to his many dis- 
sents, that he was “‘very much consoled one day’ 
by a stenographer who said the difference between 
a prevailing and a dissenting opinion is that the 
former ‘‘tells us what the law is, while the dissent- 
ing opinion tells us what it ought to be’’. See 
pamphlet, Testimonial Ceremonies to Honorable 
Charles Austin O'Niell, December 8, 1949, La. 
State Bar Assn., New Orleans. 
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of any other man in the history of the 
court; he served longer by fifteen 
vears as its Chief Justice than any 
other man. 

He was born in Franklin, St. Mary 
Parish, Louisiana, on September 7, 
1869, the son of Colonel John A. 
O’Niell, a native of Ireland, who 
served throughout the War between 
the States in the Trans-Mississippi 
Department, and of Isabella Mar- 
garet Burnham, who was born in 
London. He obtained his higher 
formal education at Christian Broth- 
ers College, Memphis, Tennessee, 
where in 1890 he was graduated with 
a Bachelor of Arts degree, and at the 
Tulane University College of Law, 
New Orleans, where he was grad- 
uated with an LL.B. and high honors 
in 1893. Both these institutions and 
Loyola University of New Orleans 
were later to honor him with the 
coveted degree of Doctor of Laws, 
Christian Brothers College in 1914, 
Loyola in 1943 and Tulane Univer- 
sity in 1949. When Tulane Univer- 
sity conferred its honorary degree 
upon him in June, 1949, its presi- 
dent, Dr. Rufus C. Harris, said of 
Judge O’Niell that he was “distin- 
guished as a lawyer, eminent as a 
scholar, widely known as a judge of 
impeccable integrity, broad learning 
and rich human understanding. For 
nearly four decades a member of the 
supreme tribunal of this state, and its 
chief justice since 1922, this learned 
jurist has, by his opinions, addresses 
and other writings, illumined and 
ornamented numerous legal fields”. 

After finishing Tulane Law School, 
Judge O’Niell was married in 1894 to 
Bettie Gordy of Franklin, Louisiana, 
and to them were born two sons, 
both of whom became practicing 
lawyers, and six daughters. He prac- 
ticed in St. Mary Parish until 1908 
when he was elected District Judge. 
He was an excellent trial lawyer, 
possessed of an alert mind, brilliant 
wit, and a ready smile, which enabled 
him to win in the decades ahead the 
respect and admiration of judges, 
juries, lawyers and laymen. A vet- 
eran of the Louisiana Bar once said 
of him as a practicing lawyer: “Re- 
sourceful beyond ordinary measure, 





Charles Austin O’Niell 


Blank-Stoller 


CHARLES AUSTIN O'NIELL 





no cause with which he was ever 
entrusted was lost until every possi- 
bility of known fact had been thor- 
oughly explored.’ 


Entered Supreme Court 

in 1914 

He served as district judge for four 
years and almost from the beginning 
of his service on the bench, his singu- 
lar ability as a jurist manifested 
itself. At the end of those four years 
he was elected to the state Supreme 
Court and entered upon his duties 
there on April 6, 1914. There his 
opinions received early recognition 
“because of their expression of 
scholarship and because of his un- 
usual endowment as a disciple of the 
law. He not only manifested a deep 
appreciation of the laws of this State 
[Louisiana], but equally an under- 
standing of their genesis and their 


purpose. An expounder of principles, 
but touched by understanding of 
humanity, his appreciation of law 
is that it is a system of rules for the 
betterment of life, and not merely 
a system of dialectics whose mastery 
wins decisions”’.® 

His “understanding of humanity” 
has endeared him to many a lawyer 
who appeared before him, in court 
or in chambers. He seemed always 





4. Only one other judge has been on the Louisi- 
ana Supreme Court as long as thirty years. He was 
Francois J. Xavier Martin, a native of France, who 
not long after Louisiana was admitted to statehood, 
was named to the court and remained on it from 
1815 to 1846, a total of thirty-one years. The near- 
est to approach O'Niell in length of service as 
Chief Justice were Edward Bermudez and Francis 
T. Nicholls, each of whom was Chief Justice for 
twelve years. O'Niell was the thirteenth to serve 
as Louisiana's Supreme Court Chief Justice. 

5. Arthur A. Moreno, The Louisiana Bor, publico- 
tion of the Louisiana State Bar Association, Octo- 
ber, 1942. 

6. Ibid. 
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prepared to produce a smile by an 
apt story or observation, and even 
more often he “brought down the 
house” with ringing laughter. Once, 
responding to a highly laudatory 
introduction at a dinner tendered by 
lawyers in his honor, he said: 

“For the information of the guests 
here who are not so well acquainted 
with the lawyers of the State of 
Louisiana, let that I have 
never known a more considerate, or 


me say 


more easily satished group of men 
than the members of the Bar. On 
some very rare occasions, I have heard 
of some one of them accusing one of 
us judges of rendering a bonehead 
decision against him; but never have 
I heard of a Louisiana lawyer’s being 
so unreasonable as to accuse us of 
rendering a bonehead decision in his 
favor”.? 


Praises Women 
as Lawyers 


In the same speech, in paying his 
respects to the women lawyers attend- 
ing the dinner, he said: “As a rule, 
the women have not only the intel- 
lectual capacity and the moral cour- 
age that are so essential to the mak- 
ing of good lawyers, but they also 
have a keener sense of justice than 
most of us men have. As an ex- 
ample of this, once upon a time a 
woman who had never served on a 
jury before, was called into Court 
to do her duty to her country in that 
respect and, when she had taken the 
oath for examination on her voir 
dire touching her qualifications to 
serve as a juror in the case, she 
turned to the Judge and said: ‘Your 
Honor, I am sorry to say that I am 
not qualified for jury duty, because 
| am conscientiously opposed to 
capital punishment.’ The Judge 
said: “Well, madam, I am just as sorry 
to tell you that that will not dis- 
qualify you in this case, because this 
is not a capital case; in fact, it is only 
a civil case; this woman, whom you 
see here, is suing her husband and is 
suing also this pawnbroker, who is 
sitting beside the husband. She is 
claiming the price of her fur coat, 
which her husband pawned with the 
pawnbroker, and the proceeds of 
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which the husband lost out at the 
race track.’ The prospective juror 
said: “Well, if that’s the case, Your 
Honor, I have no objection to serv- 
ing on the jury.’ And, when she had 
taken the oath to do justice between 
the parties, she turned again to the 
judge, and, looking at the two de- 
fendants, she said: “Your Honor, | 
am not so sure that I am opposed to 
capital punishment after all.’” 
‘* Judge O’Niell said also in that ad- 
dress that during his many years on 
the bench, “I have been always very 
sorry when I could not agree with 
the majority of the members of the 
court; but I must confess that, on 
those occasions, I was even more 
sorry that the majority of the mem- 
bers of the court did not agree with 
me. You remember the good old 
Irish lady who, seeing her soldier 
boy, Dennis, marching with his com- 
pany of soldiers on dress parade, 
said: ‘Well, for heaven’s sake, they 
are all out of step except Dennis!’ ”’ 
But he commanded attention, too, 
in his serious talks. In addressing 
newly admitted members of the Bar 
in 1940, he counselled: “Don’t put 
too much faith in Shakespeare’s idea 
that “There is a Divinity that shapes 
our ends, rough hew them how we 
will’. Do as much shaping and rough 
hewing as you can; and remember 
that the Divinity helps those who 
help themselves”. He also said: “As 
was once said in a eulogy by the 
late Chief Justice Hughes of At 
torney Wickersham, the 
greatest reward that can come to a 
lawyer is the high esteem of the mem- 
bers of the Bench and the Bar. The 
reason for that is that the appraisal 
of you that will be made, from time 
to time, by the members of your 
profession generally, will be founded 
upon expert knowledge and _ will 
constitute, in large measure, the im- 
partial judgment of your professional 
rivals. ‘It can not be created artifi- 
cially, or be gained by any attempt 
to attract public attention. It can 
not be measured by financial gain. It 
is an esteem which is commanded 
wholly by integrity of character and 
by ability and skill in the honorable 
performance of professional duties.’ ” 


General 


His Opinions Are Important 
in Louisiana Legal History 


Judge O’Niell participated in over 


3,400 cases during his long tenure on 
the state Supreme Court; these cases 
are reported in eighty-one volumes 
of the Louisiana Reports, beginning 
with 135 Louisiana. He wrote 1789 
majority opinions, 350 dissents, dis- 
sented without opinion in 437, and 
partially dissented or concurred in 
the results of 844 cases. One of the 
most widely-quoted of his decisions 
was the opinion he wrote in the case 
of Moulin v. Monteleone, 165 La. 
169, 115 So. 447 (1927), in which he 
principle and 
paved the way for enactment of stat- 
utes in other states prohibiting award 
of damages in suits over alienation of 
affections. 
plained that Louisiana law allowed 


established a new 


In his opinion he ex- 


damages for actual losses only and, 
referring to the decision in an ad- 
dress afterwards, he said, “It is the 
opinion of this court that when a 
man discovers his wife’s affections 
have been alienated, he has not lost 
something; he has merely learned 
something’.8 The value of his dis- 
sents is in part shown by the case of 
Frost-Johnson vy. Sallings’ Heirs, 150 
La. 756, 91 So. 207 (1920), which, 
according to a student of the work 
of the Louisiana Supreme Court, 
john H. ‘Tucker, “has become the 
foundation of the tremendously im- 
portant oil and gas industry of this 
State”.® In an address in which he 
appraised Judge O’Niell’s work, Mr. 
Tucker continued: “That case estab- 
lished the principle that oil and gas 
are not susceptible of private owner- 
ships separate and apart from the soil, 
and that the right to reduce them to 
possession was a real right in the 
nature of a servitude which pre- 
scribed for non-use in ten years. 
Judge O’Niell wrote the original 
opinion to that effect, from which 
two of his colleagues dissented. On 

(Continued on page 799) 








7. Commemoration Volume, Twenty-fifth Year of 
Judge O'Niell’s Service on Lovisiana Supreme 
Court, April 12, 1939. 

8. Address before convention of New York State 
Bar Association. 

9. Commemoration Volume, Twenty-fifth Year of 
Judge O'Niell’s Service on Louisiana Supreme 
Court, 1939. 
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The Survey of the Legal Profession: 


Third Progress Report 


by Reginald Heber Smith + of the Massachusetts Bar (Boston) 


® Thirty months ago, the Survey of the Legal Profession received its first funds. 
Since that time, the work has progressed so well that the Survey's Director, 
Reginald Heber Smith, is able to say that this third progress report to the 


profession will be the next to last. 





® This is the third consecutive Sep- 
tember issue of the JouRNAL in which 
I have been privileged to report on 
the progress of the Survey.! 

So much has been accomplished 
that I believe this is my next-to-last 
progress report. 

The Survey, as a whole undertak- 
ing, has taken shape. The topics to 
be studied and reported on have 
been settled. A team of approximate- 
ly four hundred workers (99 per 
cent of whom are volunteers serving 
gratuitously) has been assembled. 
About half the projected reports 
have been completed and most of 
those have already been published or 
their publication arranged for. 

There may be a few changes in 
topics and in their assignments, but 
these will not change the over-all 
pattern. 

The Council,? which has been an 
extremely active governing body, 
early realized that it was confronted 
by a vast and complex subject. It de- 
cided to break the whole field up 
into logical divisions and parts and 
to have each topic studied and re- 
ported on by a competent person. It 
further decided to publish each re- 
port under the name of its writer as 


soon as it had been approved by the 
Director and the Committee on Pub- 
lications consisting of Wm. Clarke 
Mason, Charles P. Curtis and Dever- 
eux C. Josephs. A few preliminary 
reports, which were essentially the 
summaries of answers to question- 
naires, were not required to go 
through the hands of the Commit- 
tee on Publications; but such excep- 
tions have been rare. 

In the hope of making our prog- 
ress as graphic as possible there are 
set out on the following pages, first 
the sixty-seven reports that have been 
completed, and second the sixty-one 
reports that are now being written. 

A word of explanation is in order 





1. For earlier information, see ‘Survey of the 
Legal Profession: Council and Director Announce 
Definitive Plans'', 33 A.B.A.J. 1075, November, 1947; 
The Survey of the Legal Profession’’, Lowell S. 
Nicholson, Boston Bar Bulletin, March, 1948; ‘‘Sur- 
vey of Our Profession: ‘Progress Report’ as to Or- 
ganization and Work'', Reginald Heber Smith, 
34 A.B.A.J. 771, September, 1948; “Survey of the 
Legal Profession’, The United States Law Week, 
October 19, 1948; ‘‘Survey of the Legal Profes- 
sion'', Joseph Bear, Journal of the Law Society of 
Massachusetts, November, 1948; ‘‘Surveying the 
Legal Profession: In Whose Interest, How, and To 
Test What Hypotheses?’’ Charles O. Porter, Journal 
of the American Judicature Society, February, 
1949; ‘‘The Survey of the Legal Profession—An 
Effort at Objective Appraisal’’, Paul Brosman, 
Tulane Law Review, June, 1949; ‘Survey of the 
Legal Profession: The Legal Education Phase’, 


about a few reports which the Sur- 
vey has “adopted”. An illustration is 
the epoch-making book, Minimum 
Standards of Judicial Administration, 
by Chief Justice Arthur T. Vander- 
bilt. Division III of the Survey is 
Judicial Service and Its Adequacy. 
Knowing of the magnificent work 
that the American Bar Association’s 
Section of Judicial Administration 
had been carrying forward for a dec- 
ade, the Council decided not to du- 
plicate that undertaking. Instead it 
asked permission of the authors to 
adopt their work and make it part 
of the material on which the Survey's 
final report wilf be based. For any 
“adopted” reports the Survey is en- 
titled to no credit; they are included 
in our lists only for the sake of com- 
pleteness. The Survey sponsors such 
reports exactly as it does its own, 
gives them as much publicity as it 
can, and the Survey team uses them 
as authoritative materials. 





Albert J. Harno, Journal of Legal Education, Sum- 
mer, 1949; ‘Survey of the Legal Profession: Sec- 
ond Progress Report’’, Reginald Heber Smith, 35 
A.B.A.J. 748, September, 1949. 

2. Howard L. Barkdull, Cleveland, Ohio; James 
E. Brenner, Stanford University, California; Her- 
bert W. Clark, San Francisco, California; Charles 
P. Curtis, Boston, Massachusetts; John W. Davis, 
New York City; John S$. Dickey, Hanover, New 
Hampshire; Charles E. Dunbar, Jr., New Orleans, 
Louisiana; Harold J. Gallagher, New York City; 
Albert J. Harno, Urbana, Illinois; Devereux C. 
Josephs, New York City; Wm. Clarke Mason, 
Philadelphia, Pennsylvania; Harold G. Moulton, 
Washington, D. C.; Orie L. Phillips, Denver, Colo- 
rado; Carrol M. Shanks, Newark, New Jersey; 
Robert G. Storey, Dallas, Texas; Arthur T. Vander- 
bilt, Newark, New Jersey. 
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Survey of the Legal Profession 


Completed Survey Reports 


Division | 
Professional Services by Lawyers 
and Availability of Services 


“Corporate Legal Departments”. ..Charles $. Maddock 
Studies in Business Policy No. 39, National Industrial 
Conference Board, January, 1950. 


“The Family and the Law”......... Earl Lomon Koos 
26 pages mimeographed, January, 1949. 
“Lawyer Reference Plans, A Manual for Local Bar 
IE x5 cuth evens eskeseus Charles O. Porter 
62 pages, November, 1949. 
“Models, Media, and Men”........Charles O. Porter 
Jour, Amer. Jud. Soc., February, 1950. 
“Legal Service Offices for Persons of Moderate 
SP re ere Reginald Heber Smith 
Wes. L. 
1950, 54 pages (adopted). 


Rev., May, 1949; as pamphlet revised, April, 


“The Neighborhood Law Office Plan” 
EINE Gb see ee ee ee ee Robert D. Abrahams 
Wis. L. Rev., July, 1949; “The New Philadelphia 
Lawyer’, revision of above, Atlantic Monthly, April, 
1950. 


“The English Legal Assistance Plan: Its Significance 
for American Legal Institutions” 
So 2 be dn 48 aie nee Baan 00g ee eer eens 
A.B.A.J., June, 1949; reprinted Law Society Gazette, 
England. 
“The English Legal Assistance Plan: A 
Description of its Machinery” 
1.B.4.J., January, 1950. 


... Robert D. Abrahams 


‘Exorcising the Socialization Spectre” Charles O. Porter 
Law. Guild Rev., Winter, 1950. 
“Extension of Legal Aid into Smaller 

ee eee ee oe ae John S. Bradway 


“A Standard of Measurement for Determining 
the Need of Legal Aid Services in Urban 
asks Sect at aa Allan Fisher and Edwin M. Woods 


Mimeographed, 4 pages (with graph), 1948. 


Areas” 


“Defects in Present Legal Aid Service 

and the Remedies”............ Raynor M. Gardiner 
Mimeographed, 3 pages, 1948. 
“Legal Aid and Social Work”. .. Marguerite R. Gariepy 
Mimeographed, 8 pages, 1948. 


“Development of Legal Aid in the Tenth 
a an ae ee ee Paul F. lrey 
Mimeographed, 11 pages, 1948. 


“Relation between Legal Aid and Lawyer 
Rietesoncs Pins? 665. ek eS Gerald Monsman 
Mimeographed, 7 pages, 1948. 
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“Legal Aid as a Watchdog for the Poor” 

Prinses outta Nelsen wt acne ame ie eae George H. Silverman 
Mimeographed, 7 pages, 1948. 

“Development of Legal Aid in the Southeast” 

p PUR Ia oles ao Kaceoke a Frances Craighead Dwyei 
Mimeographed, 8 pages, 1948. 
“Legal Aid in Criminal Cases’....Martin V. Callagy 

Division Il 
Public Service by Lawyers 
“The Lawyer in Local Government” 

RR ee ee Murray Seasongood 

“The Lawyer’s Contribution to the Merit System” 
Pe ee H. Eliot Kaplan 


Division Ill 
Judicial Service and Its Adequacy 

“Minimum Standards of Judicial Administration: 

Extent of Acceptance”............ Charles O. Porter 
A.B.A.J., August, 1950. 
“Minimum Standards of Judicial Administration” 

EERE cae a Tink AR al ed. Arthur T. Vanderbilt 
Law Center of New York University, 752 pages, 
1950 (Adopted). j 


“Administrative Agencies: State”....George Rossman 


Division IV 
Professional Competence and Integrity 

“The Law Schools of Tennessee”. . Elliott E. Cheatham 
Vand. L. Rev., April, 1950. 
Tenn. L. Rev., April, 1950. 
“Report on Prelegal Education”. .Arthur T. Vanderbilt 
N.Y.U.L. Rev., April, 1950. 
“Judicial Selection and Judicial Conduct” 

isleteasicanccrae? « « QUE Th ee Philbrick McCoy 
So. Calif. L. Rev., 
to be published in December, 1950. 
‘The Observance by the Bar of Stated 

Professional Standards”....... Robert T. McCracken 
“The Views of Laymen with Respect to the 

Competency and Integrity of Lawyers” 

bi Diane ei + sie hie eae ae wane Henry S. Drinker 
“Requirements for Admission to Practice 

m the Federal Courts” . 25... 6.6%. Homer D. Crotty 
Bar Exam., September, 1950. 
“The Accreditation of Law Schools”. .. Homer D. Crotty 
Bar Exam., July, 1950. 
“Requirements Respecting Prelegal and 

Professional Education for Admission 

to the Bar in England, Ireland, 

The Australian States, New Zealand, 


and the Canadian Provinces’’...... Eustace Cullinan 
Bar Exam., January, 1950. 
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‘Admission of Attorneys from Other Jurisdictions” 

+ aca s ee t 2S eR Ie ak ies aed Goscoe O. Farley 
Bar Exam., September, 1950. 
‘Bar Examinations: Part I: Administration, 

Preparation and Grading”........ Shelden D. Elliott 
Bar Exam., May, 1950. 
“Requirements for Admission To Practice Law 

and Correspondence Schools, Law Office 

Study, Private Study”.......... Marion R. Kirkwood 
“The National Conference of Bar Examiners” 

60: RE kane gs s SEE ee ae eee Marjorie Merritt 
Bar Exam., August, 1949. 
“Character Investigation: An Essential 

Element of the Bar Admission Process”. Will Shafroth 
Bar Exam., October, 1949. 
“Bar Examinations: Part III: Bar Examinations 

ae Treating TAWOGR i 5 6s ees dns Harold Shepherd 
Bar Exam., March, 1950. 
‘Bar Examinations: Part II: Scope and 

Subject Content”.............. George Neff Stevens 
Bar Exam., May, 1950. 


“Who Shall Be Called to the Bar?”..Homer D. Crotty 
“The Modern Law Center”’.......... Robert G. Storey 
Southwestern L. J., ——, 1950. 

“Reading Habits of Lawyers”... .. .. Albert P. Blaustein 


“The Inculcation of Professional Standards, 
and the Function of the Lawyer” 
re eS aS oe Elliott E. Cheatham 
“The Course on “The Legal Profession’ 
at the Law School of Southern 
Methodist University”...........Whitney R. Harris 


“The Course on Professional Ethics at 
the University of Illinois”......... .. Albert J. Harno 


Division V 
Economics of the Legal Profession 
“Income of Lawyers, 1929-48”....... William Weinfeld 
U. S. Department of Commerce 
Current Business, August, 1949. 
“America’s Women Lawyers—The 1949 
‘Lawyer Came © ccs tistiod Albert P. Blaustein 
and Howard S. Kaplan 
“The 1949 ‘Lawyer Count’—The New York 


ere rere Pree ee os eee Albert P. Blaustein 
N.Y.S.B.A. Bull., February, 1950. 
“Lawyers at Work”............. 44 Albert P. Blaustein 


Jour. Amer. Jud. Soc., April, 1950. 
“The 1949 Lawyer Count: A Preliminary 
eer Eee eee le Albert P. Blaustein 
4.B.A.J., May, 1950. 
“Statistical Report on the Lawyers of the 
CJ enied BONE a oo 'sid cade Hpdidea Deda ces E. J. Nofer 
and William Hildebrand, Jr. 
July, 1949. 





Survey of the Legal Profession 


Completed Survey Reports 


Special Abridged Edition of 
“I US 5 50h ss Sndccévennts E. J. Nofer 
and William Hildebrand, Jr. 
August, 1949. 


“Statistical Report on the Lawyers of the 
United States, Part III: 
RF IEEE ws ae 0.0isd-h in ds cud bok a nan E. J. Nofer 
and William Hildebrand, Jr. 
December, 1949. 


“Lawyer Bankruptcies”............. Charles O. Porter 
J. of the National Assn. of Ref. in 
Bankruptcy, July, 1950. 


Division VI 
The Organized Bar 
“National Association of Women Lawyers” 


bids hee Rodeak CRRA a. Hiagret oe aaa mand Charlotte E. Gauer 
Women Law. J., Fall, 1949. 


“Federal Bar Association”............ James E. Palmer 
Fed. B. J., ——, 1950. 


“American Patent Law Association”... John A. Dienner 
Jour. Pat. Law Soc., ——, 1950. 


“The Organized Bar in Chicago”...... George W. Gale 
Chicago Bar Record, ——, 1950. 


“National Association of Claimants’ 


Compensation Attorneys”... .......Samuel Horovitz 
“American Counsel Association”... ..... John C. Jones 
“The Bar in Civil Law States”. ...... Paul W. Brosman 


“The Organized Bar in Philadelphia” 
BPRS Ae rm rer eee ert ie oe Meredith Hanna 


Law Practice in France”............ Pierre Lepaulle 
Col. L. Rev., November, 1950. 
“The Legal Profession in Italy”’. 
Harv. L. Rev., January, 1950. 


... Angelo Piero Sereni 


we PE ee John N. Hazard 
A.B.A.]., March, 1949; 
Law. Guild Rev., Summer, 1949. 


Auxiliary Reports 

“The Legal Profession Takes Stock” 
Peoreerter rer er TT Te Reginald Heber Smith 

The Church Militant, January, 1950. 


“Surveying the Legal Profession”... .. Charles O. Porter 
Jour. Amer. Jud. Soc., February, 1949. 


“Complaints Against Lawyers”. .Reginald Heber Smith 
(With the assistance of the Laymen’s Committee). 





A limited supply of copies of reports and reprints of published articles is 
still available for members of the American Bar Association and may be 
obtained by application to the Survey of the Legal Profession, 60 State Street, 
Boston 9, Massachusetts. 
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Survey of the Legal Profession 


Survey Reports Being Written 


Division | 
Professional Services by Lawyers 


and Availability of Services 


“Services to Organized Labor’’........Robert M. Segal 
“Services in Business for Salary: 
General Counsel”... 6.55..... .Charles S$. Maddock 
“Salaried Services in Government: 
RE pig PO abh Sd Led Mba eae © o Peyton Ford 
“Salaried Services in Government: 
DE haha vines doce den hee es se. s .Earl G. Harrison 
“Salaried Services in Government: 
DE: ek cen ehikk he dees ...Charles S. Rhyne 
“Workmen's Compensation” .... Joseph Bear 
“Legal Clinics’. . Quintin Johnstone 


“Legal Aid”... Emory A. Brownell 
Division Il 
Public Service by Lawyers 
“The Lawyer in the International Arena” 
5 ines 2 John W. Davis 
“Publications By and About Lawyers’”’ 
...Muriel E. Richter 


Paul W. Alexander 


“Divorce” 
“Layman Policyholder Looks at the 

Carrol M. Shanks 

Harry W. Jones 

... Milton J. Blake 

.George M. Morris 


"a eethenetereneeayayn 
“The Lawyer in Legislation”. . . 
“Service to Armed Forces”. .. 
“Public Relations” 
“Arbitration”. . . .Frances Kellor 
John S. Dickey 
Walter Wardwell 
and Arthur Wood 
“War Staff: Non-Legal Work”. .W. Barton Leach, 
Robert P. Patterson and 
\dmiral Louis Denfeld (Ret.) 


“The Lawyer and the State’. 


“The Lawyer and the Community” 


“Unauthorized Practice” . Edwin M. Otterbourg 


Division Ill 
Judicial Service and Its Adequacy 


Alexander Holtzoft 
and Arthur Wood 


“Criminal Law and Litigation” 


“Judicial Conterences and Judicial 


Councils” Maynard E. Pirsig 


Carl McFarland 


“Administrative Agencies: Federal” 


Division IV 
Professional Competence and Integrity 
OS DRC e4 > ane eros denen Albert J. Harno 
“Inspection of All Law Schools: Summary Report” 
... John G. Hervey 
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“Legal Scholarship’’.. . 


“Correspondence Schools’. . 


“Intellectual Discipline”. . . 
“Current Law School Programs” 
“Placement” 
“Women of the Bar’ 
“Statistical Summary on Educational Backgrounds of 


“Continuing Education of the Bar” 
“Law Libraries (Non-law School)”. 
‘Admission to the Bar’. . 


“Loose Leaf Law Services” 


“Economics of the Profession” 


“Distribution of Lawyers’. . 


“Development of Bar Associations” 
“National Bar Association” . 
“Integrated Bar” 

“American Bar Association” 
“National Lawyers Guild” 
“American Law Institute” 
“American Judicature Society”. 
“State and Local Bar Associations” 
‘The Organized Bar in North Carolina” 
“Junior Bar Conference” 
“The Bar in England”... 
“The Bar in Switzerland”. .. 
“The Organized Bar in New York City” 


‘The Organized Bar in Boston”. . 


‘The Organized Bar in Columbus” 


“Professional Ethics, Discipline, 


Disbarment’’. -Orie L. Phillips 


“Contribution to Legal Education by the Section of 


Legal Education and Admissions to the Bar of the 
American Bar Association and by the Association 


of American Law Schools”... .... Russell J. Sullivan 


“Professional Skills and Legal 


Paul Siskind 


Roscoe Pound 


Education”. . . 


Elbridge Bancroft Pierce 


“Problems of the Youne Law School” 


A. Nicholson 


Lowell 


“Integration o! Legal Education and Other Disciplines” 


Brainerd Curri 

Dr. Kenneth J. Tillotson 
Karl N. Llewellyn 
Louis A. Toeple 


Barbara L. Armstrong 


Saou. oft .cteb Albert P. Blaustein 
. Herbert W. Clark 

Paul B. DeWitt 
James E. Brenner 
Dorothea K. Blende: 


Lawyers ...'.. 


Division V 
Economics of the Legal Profession 
-Isidor Lazarus 


Charles B. Stephens 


“Organization: Partnerships, 


Solo Practice” Eugene C. Gerhart 


Division VI 
The Organized Bay 


“Methods of Strengthening Bar 


Howard L. Barkdul! 


Roscoe Pound 


Associations” 


George N. Leighton 
George E. Brand 
Edson R. Sunderland 
\lex Elsoi 

Herbert F. Goodrich 
Glenn R. Winters 
Glenn R. Winters 
kL. C. Brysor 
. James D. Fellers 
r. G. Lund 


.....Paui Lachena 


, .. Albert P. Blausten 
‘The Organized Bar in Los Angeles”. . Marshall Stimson 
Lowell S. Nicholson 

Earl F. Morris 
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Our Basic Freedoms: 





The President's Independence Day Address 


by Harold J. Gallagher - President of the American Bar Association 


® This is the address delivered over the 
NBC Network by President Harold J. 
Gallagher of the American Bar Associa- 
tion on Indepenence Day, 1950. 





®# We today the an- 
niversary of the adoption at Phila 


1776, of the 


commemorate 


delphia on July 4, 
Declaration of Independence, the 
birth certificate of our Nation. 
Thus began a series of events 
which after much struggle finally cul- 
minated in the adoption in 1789 of 
the Constitution of the United States 
of America; this instrument estab- 
lished a government deriving its just 
powers from the consent of the gov- 
erned. It was intended to safeguard 
the unalienable rights of man as pro- 
claimed in the Declaration of Inde- 


pendence and to secure forever to 

each individual the right to life, lib- 

erty and the pursuit of happiness. 
The Bar 


calls upon lawyers and citizens alike 


American Association 
to participate in a great crusade to 
instill in the minds of all Americans, 
ind particularly in the youth of our 
country, the value of the freedom 
ind liberty we enjoy under our form 
ol government. We believe that there 
is no more essential duty in these 
critical days for lawyers and citizens, 
and mothers, than 


ind of fathers 


teaching the value of good Ameri- 
canism and the importance of our 
form of 


Constitution and 


govern- 


ment to the preservation of our indi 
vidual liberties. 

Our world is torn now, perhaps 
more than ever before in its history, 
by conflicting ideals and ideologies. 
The Soviet Union and its satellite 
states stand for the principle that the 
state is all powerful, that men are its 
mere servants. This is an atheistic 
conception. It ignores the human and 
divine dignity of man. It is a denial 
of the traditional concepts of the 
Declaration of Independence made 
Mil- 


veople unfor- 


effective in our Constitution. 


lions of our American { 
tunately seem to have forgotten the 
basic truth that every human being 
derives his fundamental rights from 
God, not from the State. 

Our Declaration of Independence 
and the Constitution were written by 
learned in the art ol 


men govern- 


ment. They were students of history. 


themselves lived under 


They 


oughly familiar with the historv ol 


Thev had 


tyrannical rulers. were thor 
the struggle of the English people to 
wrest their liberties from the British 
Crown. They had themselves suffered 
from the usurpation of power. and 
the tyrannical and oppressive acts. ol 
The. 


familiar with the arbitrary 


a powerful government. were 


laws and 
period 


statutes of our own colonial 


when the right to individual lib 


erty, and the right to own property 
and entoy its fruits, were frequently 
The 


violated by the Government 


founding fathers were determined to 
see that such acts of tyranny would 
not be tolerated under the new 
Constitution. 

Do you realize how far our Federat 
Constitution goes to guarantee to the 
people the sacred rights which con- 
stitute our basic freedoms, freedoms 
which no totalitarian state gives to 
its citizens—the right to the liberty 
the individ- 
ual person; to equal treatment be- 


and to the security ol 


fore the law; to freedom of religion, 
of thought and of speech: to vote by 
secret ballot; to assemble peaceably 
and petition for the redress of griev- 
ances; to criticise the government; to 
own property; to contract about our 
own affairs; to manage and operate 
any legitimate enterprise; to buy 
and sell in a free market so long as 
this freedom does not conflict with 
the public interest; to be protected 
against unreasonable search and seiz- 
ure of person and prope:ty; to be 
protected against double jeopardy 
and from being compelled to give 
testimony in a criminal case against 
one’s self and from being deprived of 
life, liberty or property without due 
process of law: and to be secure 
against the government’s taking one’s 
property for public use without just 


checks 


and balances creating three equal 


compensation? A system of 


and coérdinate branches of the gov- 


ernment, legislative, executive and 
judicial, was established to prevent 
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any department of the government 
from gaining too much power. This 
is commonly referred to as_ the 


sepa ration of powers. 


Citizen's Rights 

Impose Duties 

These are some of the basic rights 
that we enjoy as citizens of the 
United States. We enjoy them freely. 
These rights, however, impose cor- 
responding duties. The right to par- 
ticipate in the government imposes a 
duty upon each citizen actively to 
participate in his government. Fre- 
quently we neglect that duty. It is a 
shocking thing that only a little over 
50 per cent of those eligible voted at 
the last presidential election. The 
right of freedom of speech imposes a 
duty not to abuse that freedom and 
not to exercise it in a manner in- 
tended to destroy our government 
and the rights guaranteed thereby. 
The rights that are guaranteed to us 
impose upon us a duty to be tolerant 
and respectful of the rights of others. 
Any education in citizenship is fa- 
tally defective if it does not empha- 
size this balancing of rights and 
duties. The citizen must realize his 
privileges as a citizen and at the same 
time his duties to his government— 
to obey the law, to vote, to serve on 
juries and also to recognize his duty 
to his fellow citizens and to accord to 
them the same privileges which he 
claims. 

The basic principles and responsi- 
bilities of the American citizen as we 
know them cannot exist in a commu- 
nity controlled by socialist, com- 
munist or fascist theories of govern- 
ment. 

With the end of World War II, 
fascism ceased (for the moment) to be 
a present threat to the fundamental 
liberties of the American citizen. But 
the threat of communism was never 
as potent as it is today. No program 
of education in the principles of 
citizenship can be adequate which 
fails to point out the background of 
communist theory and practice. Com- 
munism is a powerful ruthless con- 
spiracy to put the democracies out 
of existence and to destroy the very 
liberties we cherish. 


732 American Bar Association Journal 


Liberties Must Be Understood 

lf We Are Not To Lose Them 

Many of the people of our country 
have enjoyed the fundamental liber- 
ties so long that they have forgotten 
how they were won. Others never did 
know about them. They are accepted 
as commonplace. To retain freedom 
we must understand it. We must be- 
lieve in it with all our hearts and 
souls. We must want to retain it. We 
must appreciate the processes that 
promote freedom and are necessary 
for its continued existence. We must 
work to guard our freedoms and not 
take them as something that is guar- 
anteed to us forever without effort. 
Such complacency can lead only to 
our own destruction. Are we unwill- 
ing to profit by the lessons of history? 
Must we suffer the loss of our free- 
dom before we appreciate what it 
means to be free? I do not believe 
that for one moment. I have too 
much confidence in the good sense of 
the American people to think that 
they will not respond with patriotic 
devotion when properly instructed in 
the fundamentals of freedom. 

It is well then that we consider 
what we should do now to preserve 
our form of government and to in- 
sure our continued freedom as indi- 
viduals. We have failed in our duty 
over the past generation to teach 
the children in our grade and high 
schools and colleges the historical 
background of our form of govern- 
ment. This apparently is why they 
do not seem to understand what it 
means to be an American, and ex- 
plains why they can accept so readily 
the theories of a new order. Indeed, 
it may be that even subversive and 
un-American doctrines have been 
taught in some institutions of learn- 
ing. It is a certainty that many peo- 
ple of this country, young and old 
alike, are deeply and seriously con- 
cerned about many political, eco- 
nomic and social problems of the 
present day, and are greatly con- 
fused. Propaganda, painting beauti- 
ful pictures of an alien ideology, has 
fallen on fertile soil and taken some 
root. We must vigorously demon- 
strate to the people the false doc- 
trines of communism and socialism 


and show how and why such theories 
of government are inconsistent with 
a free people. 

We must explain the philosophy 
of our form of government and the 
historical incidents which made nec- 
essary the protections guaranteed by 
our Constitution and Bill of Rights. 
We need to educate each citizen in 
the rights, privileges and responsi 
bilities of citizenship. We must show 
how important is our free judicial 
system to the preservation of his lib- 
erties and for the protection and en 
forcement of his rights. 

We need to teach the fundamen- 
tals of free government, of the reason 
why we must prevent the concentra- 
tion of too much power in any of 
three separate branches of the gov- 
ernment: legislative, executive, judi- 
cial. We 
meaning 


should make known the 


and underlying reasons 
back of the various provisions of our 
Constitution and the Bill of Rights. 
Lawyers in each community should 
be called upon to give a regular 
and comprehensive course of lectures 
upon these important subjects to the 
students in the schools, to women’s 
clubs, to parent teachers associations, 
to fraternal and civic and patriotic 
and_ labor 


organizations and to 


newly naturalized citizens. 


Every Citizen Must Understand 

Our Form of Government 

Only by such well-organized study 
groups of interested and intelligent 
citizens can we accomplish the nec 
essary goal. It is essential that every 
fully understand the funda- 
mentals of our representative repub- 


citizen 


lican form of government. Unless he 
has such knowledge he cannot in- 
telligently determine whether any 
policy or policies from time to time 
pursued by his representatives in gov- 
ernment will lead to the destruction 
of his form of government and to the 
loss of his basic liberties. If he realizes 
the consequences of any given course 
of conduct to his heritage of freedom, 
he will make sure that he will not 
willingly surrender, for himself and 
his descendants, the noble birth- 
right he inherited as a citizen of this 
republic. 
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The subject is vital. It cannot be 
taught and properly understood with- 
out the expenditure of time and ef- 
fort. The results of such studies, how- 
ever, would be of immeasurable 
value. 

When the Federal Constitutional 
Convention began its deliberations, 
Benjamin Franklin said “The institu- 
tions of this country are dependent 
upon the public spirit of the legal 
profession”. The lawyers of the coun- 
ry are greatly interested in the edu- 
cation of all the people to the duties 
of citizenship. 

Literature on the responsibilities 
and duties of the American citizen 
intended to promote an understand- 
ing of our form of government and 
the basic principles upon which it 
rests, is being made available in due 


course by the American Bar Associa- 
tion to every state and local bar asso- 
ciation in the nation. This work can 
be carried on best by the local law- 
yers in the various local bar associa- 
tions throughout the country. It is 
one of the most important tasks be- 
fore the organized Bar of the United 
States—more important than fees, or 
business or anything else—because 
if we do not retain our liberties 
and our free enterprise system, noth- 
ing else will matter. The American 
Bar Association urges every lawyer 
in the country to participate in 
this program through his local bar 
association. 

Let us then dedicate ourselves to 
the task of recreating in America the 
heroic spirit of the founders of this 
Republic and of those who made it 


Opinion of Professional Ethics Committee 


OPINION NO. 282 
May 27, 1950 


CONFLICTING INTERESTS — Lawyer 
for Insurance Company representing 
insured. 

A lawyer, employed and compen- 

sated by an automobile insurance 

company, which holds a standard 
contract of insurance with an in- 
sured, may with propriety: 

A. Defend the insured in an action 
brought by a third party with- 
out making any charge to the 
insured. 

B. Prosecute an action for the in- 
sured against a third party, 
upon a fee basis, along with a 
subrogation action by the in- 
surance company. 

C. Defend for a fee a person sued 
in a “public liability and prop- 
erty damage” action brought 
by a third party when at the 
same time he represents the 
“collision” insurance company 
and the insured in a cross- 
action against such third party. 


Canons 6, 27, 34, 35 and 47 


=" The opinion of the Committee was 
stated by MR. BRUCKER, Messrs. Drinker, 
Jackson, Jones, F. M. Miller, S. Miller, Jr. 
and White concurring. 


® The Grievance Committee of The 
oledo Bar Association has presented 
several questions to this Committee 


with respect to representation of an 
insured by a lawyer employed and 
compensated by an insurance com- 
pany. These questions are as follows: 

1. May an attorney, employed by an 

insurance company exclusively, on a 
salary basis, prosecute subrogation 
claims for both the portion recoverable 
by the insurance company and the 
portion recoverable by the assured un- 
der a deductible policy? 

2. May said attorney charge a fee 
to the assured based upon the assured’s 
pro rata share of the amount of re- 
covery? 

3. May said attorney defend the as- 
sured in an action brought by a third 
party against the assured? 

1. May said attorney charge a fee for 
defending the assured in the action re- 
ferred to in No. 3? The attorney re- 
ferred to in this question is employed 
by the insurance company which car- 
ried the collision coverage on the as- 
sured’s car. 


5. May an attorney, employed by an 
insurance company exclusively, upon 
a salary basis, defend lawsuits against 
assureds on behalf of the insurance 
company, within the limits of the pol- 
icy, without making any charge to the 
assured? 


6. May an insurance company em- 
ploy an attorney to defend lawsuits 
against assureds, within the limits of 
the policy, without the request or ap- 
proval of the assured? 
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great. It the light of freedom should 
go out in the United States, then it 
would go out all over the world and 
it is doubtful when it would return. 
With the aid of Divine Providence 
let us keep that light shining in our 
beloved country that we may forever 


enjoy the blessings of liberty—the 


most precious thing to man on earth, 


and may it burn deep into our own 


hearts an intense love of freedom, 


humanity and mankind. 


Our generation will not be granted 


time to proceed at a leisurely pace. 
Che enemies of our institutions are 
pressing the attack, and our response 
must be swift. With determination, 
we shall preserve for ourselves and 
our posterity, and ultimately for all 


the peoples of the world, liberty and 


justice under law. 


We shall first consider questions 


5 and 6 together because of the rel- 


evancy of the answers to the other 
questions presented. The inquirer 
adds the following comment: 


sf 


ic 


It is the writer’s notion that the 
questions 5 and 6 are intended to raise 
the issue as to whether an insured 
should be permitted to retain his own 
counsel, who would be reimbursed by 
the insurance company, and also 
whether or not the insurance company 
in utilizing the services of its own at- 
torney-employee or in employing in- 
dependent counsel is, in effect, prac- 
ticing law. 


Canon 35 of the Canons of Profes- 
mal Ethics provides: 


The professional services of a law- 
yer should not be controlled or ex- 
ploited by any lay agency, personal 
or corporate, which intervenes between 
client and lawyer. A lawyer's respon- 
sibilities and qualifications are indi- 
vidual. He should avoid all relations 
which direct the performance of his 
duties by or in the interest of such 
intermediary. A lawyer’s relation to 
his client should be personal, and the 
responsibility should be direct to the 
client. ... 


Canon 47, which is complementary 


to Canon 35, provides: 


No lawyer shall permit his profes- 
(Continued on page 785) 
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A Problem for the Profession: 








Bar Associations and Public Relations 


by Glenn R. Winters + Secretary-Treasurer of the American Judicature Society 


® The opinions that others have of us are important to all, Mr. Winters says, but the 


opinion that the community holds about lawyers is more important to them than it is 


to most other people, because the lawyer's work depends upon contact with the mem- 


bers of his community. Public relations of the Bar is therefore a very important subject, 


he continues. In this article, he discusses the problems of public relations for the 


organized Bar. 





® Public opinion is one of the great- 
est forces in human life. Man is a 
creature, preferring to 
live in association with his fellow- 
men. Within that group, he wants 
to be liked, respected and approved. 


gregarious 


A large part of his conduct is in- 
tended to win other people's ap- 
proval or to avoid their disapproval. 
Professor Laurance F. Shafter of the 
Carnegie Institute of Technology has 
mentioned as universal and depend- 
motivating influences ‘“‘the 
urges to seek approval of other peo 
ple, to get attention, to seek sympa 
thy, to be with others rather than 
alone, to conform to the mores, cus- 


able 


toms and fashions of one’s social 
group, to do the expected thing, to 
avoid blame and criticism”. 

This awareness of other people and 
their opinions and sentiments, and 
the desire to live in harmony with 
them, give a dynamic quality to pub- 
lic opinion. Many a man has got up 
in the morning and dragged his un- 
willing feet to work not because he 
cared whether his children were fed 
or not, but because he dared not face 


the public scorn that would be his if 
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Men wear neckties 
chiefly because other men wear them, 
and of course women’s fashions are 


he did net do it. 


governed by the same principle. Pub- 
lic opinion is a great stream, made 
up of the mass of individual opin- 
ions. Any one individual, to live har- 
moniously in his group, must move 
with the stream. If he ignores it or 
attempts to move in opposition to 
it, he feels its pressure against him, 
and at the time his actions 
cause a ripple in it and to some ex- 


Same 


tent modify its flow. 
Public 


thought of as a great, irresistible cos- 


opinion is not to be 


mic force moving onward with the 
measured sweep of the planets in 
their courses. Its power is rather the 
changeable power of the wind. Un- 
like the wind, it is not only change- 
able but maneuverable. It is often 
unpredictable, and the science of 
working with it is still in its infancy, 
but the fact that one person, by set- 
ting himself against the stream of 
public opinion may, while subject- 
ing himself to its pressure, also cause 
alteration in its is the 


some flow, 


basis for the great mass of principles 


and procedures that we have come to 
know as public relations. 

Once a man could do nothing 
with a river but ride a floating log 
or branch wherever the current 
might carry him. Then he learned 
to make boats and bridges to enable 
him to go about his business without 
interference, and finally he was able 
to build dams and mills and thereby 
harness the forces of the stream to do 
his work. Public relations work is in 
the same two-fold pattern—to elim 
inate obstacles and conflicts arising 
out of our relations with other peo 
ple, and to take advantage of afiirma 
tive forces to be found in human 
relationships for the advancement 
of the purposes and causes in which 
we are interested. 

There are wide variations in the 
force and effect of public sentiment 
upon different types of people. A 
farmer in a secluded area may be a 
member of a very small social group, 
and its approval or disapproval may 
make little difference to him. A 
congressman, on the other hand, 
must lay his career before the voters 
of his district every two years, and 
his only hope of survival in that 
position is to be keenly aware of and 
responsive to the views and wishes 
of those people. 

Lawyers Are Dependent 

on Public Opinion 

Lawyers are more dependent upon 
public approval than most other 


ie 
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people. Farmers work with the soil 
and their tools and animals; chem- 
ists with their test tubes and chem- 
icals; mechanics with their machin- 
but lawyers work mostly with 
people—clients, judges, jurors, wit- 
nesses, other lawyers, newspapermen, 
legislators, and many others. The 
approval and good will of all these 
people is essential to a lawyer's suc- 
cess. Without it he cannot get legal 
business from clients, codperation 
from witnesses, favorable decisions 
from judges and jurors, or support 
from any of the public in his efforts 
to promote the efficient administra- 
tion of justice. 


ery; 


Che objectives of lawyers and bar 
associations have been variously 
stated, but in substance they boil 
down to about three: 

|. Making a living. The great ma- 
jority of American lawyers are ordi- 
nary people with taxes to pay and 
families to feed, clothe, shelter and 
educate. The earning of their daily 
bread is of paramount importance 
to them, and for most of them noth- 
ing else ever will take more than a 
subordinate place. To the bar asso- 
ciation, this item includes those ac- 
tivities directed toward improving 
the practice of law and bettering the 
economic condition of the profession. 

2. Administration of justice. In our 
system judges are recruited from the 
ranks of the lawyers, and the lawyers 
themselves are officers of the courts, 
as much as judge and jury. Indeed, 
in those jurisdictions where the réle 
of the judge is restricted to some- 
thing like that of an umpire, the 
attorneys are largely in control of 
court proceedings and responsible 
for the outcome. Furthermore, most 
justice is administered in law offices 
inyway, in cases in which, thanks 
to the skill and efforts of the attor- 
neys, litigation is avoided. There are 
no statistics on this phase of judi- 
cial administration, but every lawyer 
knows that it constitutes a large part 
of the whole, and it is entirely the 
work of lawyers. 

In the bar association program, 
this item includes that important 
portion of its efforts which is devoted 
to improving the organization, per- 


sonnel and operation of the courts, 
the Bar, and other institutions, agen- 
cies and organizations engaged in or 
allied to the administration of jus- 
tice. 

3. Civic and political leadership. 
From the beginning, lawyers have 
exerted an influence out of propor- 
tion to their numbers in shaping the 
destiny of our country. Lawyers 
regularly outnumber all other occu- 
pations and professions in Congress 
and the state legislatures, and they 
predominate in all positions of civic 
and political leadership. The pecul- 
iar elements that go to make up their 
education and training are respon- 
sible for this. The study of laws and 
constitutions is also the study of 
constitutional government, and this 
fact makes the lawyers the natural 
and leading exponents of our system 
of government and the way of life 
that depends upon it. From this 
stems the great responsibility of the 
bar associations of taking the initia- 
tive in interpreting and selling con- 
stitutional government and Ameri- 
canism to our fellow-citizens and the 


rest of the world. 


Public Relations of Bar 

Must Take Account of Objectives 

The public relations of the legal 
profession must be viewed in the 
light of these objectives. We must 
ascertain what obstacles to their full- 
est attainment may be found in our 
relationships with other people, and 
also if possible, what resources from 
that same field may be drawn upon 
for the better accomplishment of 
those ends. 

Without attempting an exhaustive 
catalogue, some leading problems of 
a public relations nature confronting 
the profession and its members may 
be mentioned: 

1. The unreached. We know in a 
general way that many people never 
consult a lawyer. Just how many 
nobody knows, but their huge num- 
ber is suggested by the fact that four 
out of five clients of the lawyer refer- 
ence and neighborhood law offices 
have never been in a law office be- 
fore. These people buy and sell real 
estate, make contracts, pay taxes, die 
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and leave property, and at one time 
or another engage in most of the 
activities in connection with which 
most legal services are rendered. 
Much of the time they are doubtless 
unaware of the legal implications of 
what they are doing, or of what might 
be done for them by a lawyer if they 
had one. Those who are aware of 
their legal problems take them to 
bankers, real estate agents, tax col- 
lectors, notaries public, accountants 
and others besides lawyers. Many of 
them are poor and cannot afford the 
cost of legal services, but millions 
upon millions of them are in the 
middle and lower middle income 
groups and could afford to spend 
amounts which would add up to stag- 
gering totals and could greatly alter 
the economic status of the profession. 

2. Fear and suspicion of lawyers. 
One reason why many people do 
not enter law offices is that they are 
afraid of lawyers. They doubt the 
lawyer’s honesty, darkly suspect him 
of alliances with criminals and rack- 
eteers, and fear that if they entrusted 
their affairs to him he would take 
advantage of them to rob them. 
They believe that he would over- 
charge them for his services. These 
people probably are not in the ma- 
jority, but even a minority in that 
frame of mind is a matter of concern. 
In the Iowa State Bar Association’s 
survey of lay opinion of Iowa law- 
yers, courts and laws last year, less 
than half of the people questioned 
could think of something nice to 
say about lawyers, while over a 
fourth of them mentioned a specific 
dislike. These included overcharges, 
dishonesty and delay in handling 
cases. A lay panel at a Columbus 
Bar Association meeting about a 
year ago mentioned high fees, dis- 
honesty, use of unintelligible legal 
language, and championing a client's 
cause to unwarranted lengths. The 
Cleveland Bar Journal recently pub- 
lished the following paragraph from 
the will of a strong-minded Ohio 
testator about sixty years ago (who 
may have lost a case in court): 


I wish to put this on record for the 
benefit of my posterity. In my judg- 
ment it is of more value than gold or 
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sliver or the wealth of India. Shun 
preasts of all orders, Doctors of all pro- 
fession and lawyers of all grades as you 
would e venimost Serpent, Preasts 
blunt the /ntilect to rob you of your 
Earnings, Doctors destroy your Sistem 
to rob you of your Earnings. I don’t 
include Surgerry with Doctors and 
above all class that afflict Humaity the 
Lawyers is the worst they instigate 
contention and out of that contention 
they pry uppon thare subject they are 
like a confederation of robbers they 
have no_ principal they pry uppon 
thare subject as long as they can get 
one dollar from them and then they 
drop them and divide the spoils 
among themselves and hunt other sub- 
jects to ruin. I have known Attornies 
that have worthless clients to insile 
them to commence action against re- 
sponsable person would have to im- 
ploy an attorny and the two or more 
(thare is generally a gang of them) 
would confederate together and keep 
the case in court till they could worry 
money out of the responsable party to 
get out of the clutches of the Dragons 
and then they would divide the spoils I 
don’t say Preasts Doctors and Lawyers 
is of no use but dew say the Evil they 
Dew far surmounts the good and the 
human famaly would be far better off 
without them. 


3. Unfavorable portrayal of law- 
yers. Most of the people who hold 
lawyers in such low esteem never 
have had any dealings with them, 
and their opinions are based on 
nothing more substantial than a 
mere habit of thought. This habit 
of thought is constantly fed by a 
long-standing custom of portraying 
lawyers as scoundrels and crooks in 
motion pictures, radio dramas, com 
ics, books and magazine stories. The 
author of the drama of the crooked 
lawyer would affirm, and most of 
his spectators would agree, that it 
was just fiction and understood as 
such, but nevertheless it is the only 
picture of the legal profession in 
action that many people ever get, 
and it cannot help but have an in- 
fluence, either conscious or subcon- 
scious, on their attitude toward the 
profession. There are, of course, some 
favorable portrayals of lawyers in 
those media, but nearly half of the 
people questioned in the Iowa sur- 
vey could remember instances of the 
kind, 
that 


there can be no 


Bar gets rougher 


and 


the 


other 
doubt 
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treatment in this respect than any 
other professional group. 

4. Distribution of lawyers. The 
price for which a lawyer sells his 
services is subject to economic laws, 
and among other things it is affected 
by the density of lawyer population, 
or the number of potential clients 
per lawyer. Geographical distribu- 
tion of lawyers in relation to the 
demand for legal services is a prob- 
lem reaching to the heart of our 
relations with the public, and devia- 
tions in either direction from the 
optimum cannot fail to affect both 
those relations and the lawyer’s earn- 
ings. 

5. Inefficiency in the administra- 
tion of justice. “The law’s delay” 
has been a matter of public con- 
cern since the time of Shakespeare 
The 


popped up three or four times in 


and _ before. item of delay 
the Iowa survey, and it epitomizes 
all that is 


inefliciency in carrying on twentieth- 


involved of waste and 
century judicial business with meth- 
ods and machinery not much changed 
from those of the seventeenth cen- 
tury. The eyes of lawyers turn often 
backwards in search of precedents, 


and none knows better than the 
lawyer how rich is our heritage from 
the past, but in every other field 


of human endeavor the pace of prog- 
ress maintains a constantly accelerat- 
ing tempo, and the administration 
of justice has not kept up. A few 
forward-looking jurisdictions such 
as New Jersey and the federal have 
given us glimpses of what can be 
done, and laymen the country over 
are wondering why others hesitate. 
Five Problems 

Hamper Objectives 

These five specific public relations 
problems, and others which might 
be included with them, hamper the 
Bar in its efforts to achieve the ob 
jectives toward which its strives. 
They do not bring it to a full stop 
—it is having an increasing measure 
of success in spite of them—but if 
anything can be done to eliminate 
or minimize them, the earnings of 
the 
public will get better and swifter 


lawvers will be increased, the 


justice, and the influence of lawyers 





Glenn R. Winters is Secretary-Treasurer 


of the American Judicature Society and 
serves as Editor-in-Chief of that society's 
Journal. A graduate of the University of 
Michigan Law School, he has been a 
member of the Council of the Section 
of Bar Activities of the American Bar 
Association and is a frequent contributor 


to legal periodicals. 





in legislative halls and in the forums 
of public debate will be enlarged 
and our liberties will be more secure. 
We may sketch the rough outlines 
of a policy toward which the Bar's 
public relations program ought to 
be directed. 

1. Legal service for all. Regardless 
of which objective motivates us most 
strongly, we cannot do_ otherwis¢ 
than start off with an attack upon 
that greatest challenge to the legal 
profession—the millions who know 
us not. Fortunately, that attack al. 
ready is well under way. For the 
poor, it means extension of legal 
aid bureaus and either voluntary ot 
public defender services until their 
facilities are available and known to 
every needy person with a legal prob- 
lem, either civil or criminal. For 
others, it means establishment of well: 
publicized lawyer reference _ plans 
and legal service offices. Thanks to 
the joint efforts of American Bat 
\ssociation committees, the Nationa! 
Legal Aid Association, and the Su 
vey of the Legal Profession, this work 
is far advanced, and the public re- 
sponse to the announcement of the 
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Survey's recent booklet on lawyer 
reference plans shows what a harvest 
of public good will is waiting to be 
reaped as a result of that one activity 
alone. 

2. Efficient administration of jus- 
tice. Patterns for great improvements, 
the desirability and practicability of 
which are not open to question, are 
available. Two recent publications— 
the Section of Judicial Administra- 
tion’s Handbook on the Improve- 
ment of the Administration of Just- 
ice, and the National Conference of 
Judicial Councils’ Minimum Stand- 
ards of Judicial Administration, offer 
blueprints for proved reforms ur- 
gently needed in every state. Here, 
too, under the joint leadership of 
the Section of Judicial Administra- 
tion and its state committee organi- 
zation, the National Conference of 
the 
Judicature Society, and other state 


Judicial Councils, American 
and national organizations, the work 
is actively under way and proceeding 
at a swifter pace than ever before. 
Here, too, may be found gratifying 
evidence of public appreciation for 
what has been accomplished and for 
further efforts being made. 

3. Prestige of the legal profession. 
This involves making the public 
more aware of lawyers, judges and 
courts and their organizations and 
activities; combating popular mis- 
conceptions and prejudices by spe- 
efforts that 
and affirmatively building up in the 


cific directed to end; 
public mind the concept of the law- 
yer as a public servant and as spokes- 
man and defender of our liberties. 
Good Public Relations 
Involve Doing and Saying 
\ public relations program involves 
both doing and saying. Those who 
contend that no planned publicity 
or telling of our story is necessary 
as long as we live right and do our 
duty are mistaken. Those who think 
of a public relations program as 
merely a matter of gaining public 
attention also are wrong. Good pub- 
lic relations requires us first to be 
and do as we should, and second to 
sce to it by all appropriate means 
that the public is fully aware of it. 
Each item in the policy just out- 


lined requires both doing and say- 
ing. Before legal service for all can 
become a reality a great deal must 
be done in the way of providing 
facilities to which people with legal 
problems may go, but once those 
facilities have been set up they will 
go unused unless steps are taken to 
publicize their existence and bring 
them to the attention of the people 
they are to serve. For this purpose, 
personal contacts must be estab- 
lished with personnel and employee 
relations departments of industrial 
plants, with social welfare agencies, 
with churches and charities, and 
other places people go to with their 
troubles. These contacts should be 
supplemented by general publicity. 
The Philadelphia lawyer reference 
plan has been publicized over the 
radio, and 


newspaper advertising 


has been used there and elsewhere. 


Efficient administration of justice 
requires that those responsible for it 
do their best with the tools at hand 
and that they strive constantly for 
their improvement. Neither effort, 
however, will influence the opinions 
of more than the few people actually 
involved unless something is said 
about it. Annual reports of courts 
are news, or can be made news, and 
through them the good accomplish- 
ments of the judicial machine can be 
publicized and made known to all. 
Steps can be taken to acquaint the 
public with the personnel, organiza- 
tion and operation of the courts and 
the Bar. Judicial reform projects are 
of interest to the public, not only 
from the standpoint of keeping the 
public informed, but also of enlist- 
ing public coéperation in their pro- 
motion. 


The task of building professional 
prestige is one that is especially de- 
pendent upon both of the two factors 
of doing and saying. The light of 
publicity is beneficial only when it 
shines upon something worthy of 
being seen. If what we are doing is 
good, then the more publicity the 
better, but if not, then the less said 
the better. It is because we do believe 


while admitting and allowing for 
some remediable shortcomings and 
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human imperfections, that our pro- 
fession as it is and as we hope to 
make it will not only bear inspection 
but will be the better for it, that we 
consider venturing upon the “‘say- 
ing’ phase of a public relations 
program. 

All Activities of Bar 

Should Be Publicized 

General publicity should be given to 
all activities of the Bar. Election of 
officers usually is treated as news, but 
committee appointments are news 
too, and the appointment of any 
lawyer to any bar committee, local, 
state or national, ought to be com- 
municated to his home town news- 
paper, which probably will print it 
and thereby give a boost not only 
to the lawyer but to the association 
and to the activity represented by 
the committee. All meetings are news 
—not only annual meetings but re- 
gional meetings, midyear meetings 
and even committee meetings, and 
the attendance of lawyers at any 
such meetings is news for the home 
town paper. There is publicity mate- 
rial in the personalities present at 
meetings, not only the visiting fire- 
men but the outstanding individuals 
in the group: their speeches, inter- 
views with them, and feature mate- 
rial—interesting little happenings in- 
volving them or anyone at the meet- 
ing. Also, of course, resolutions and 
other business transacted. 

Committee reports are a greatly 
neglected source of news material. 
They must be publicized at the time 
they have news value, which nor- 
mally is at the time they are pub- 
lished or delivered, but to some 
extent this may be controlled. Often 
they are printed in advance reports 
or else read at the meeting and 
never printed until months later and 
not publicized at all. 

The president of any bar associa- 
tion assumes for the duration of his 
tenure of office the position of spokes- 
man for the members of that organi- 
the should 
arrange for interviews and public 


zation, and association 
statements by him in that capacity 
on subjects of timely interest in the 
fields of law and government. 
(Continued on page 796) 
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The Treaty-Making Power: 


The Constitutionality of International Courts 


by Robert B. Ely Ill + of the Pennsylvania Bar (Philadelphia) 


® Can the President, acting by and with the advice and consent of the Senate, enter 


into a treaty that would subject American citizens to the jurisdiction of an international 


tribunal? Mr. Ely reviews the precedents and dicta of American courts on this question, 


and presents his findings in this article. 





® Since the end of World War II, 
and especially since the Nuremberg 
and Tokyo Trials, proposals have 
come from many sources to the effect 
that the “progressive development of 
international law’’!, should be along 
the lines of greater application to 
individuals, organizations and enti- 
ties other than states. These propos- 
als have taken a multitude of forms, 
but they have at least two things in 
common. First, they all have in mind 
some form of international tribunals 
of appropriate jurisdiction.’ Second, 
their success will depend in large 
measure upon active participation by 
the United States. Therefore, quite 
apart from the practical merits or 
defects of any of these proposals, 





1. As to the encouraging of which, Article 13 
of the Charter of the United Nations directs the 
General Assembly to ‘‘initiate studies and make 
recommendations”. 


2. As is said by our Ambassador to the United 
Nations, Philip C. Jessup, in his Modern Law of 
Nations: ‘The keystone of a revised international 
law is the point that it must be applicable to the 
individual, It must not continue to be remote from 
him.” 

3. See, in particular, Jessup, op. cit. supra, at 
137, for a description of how such courts might 
function. The United World Federalists, in their 
statement of ‘‘Beliefs, Purposes and Policies” 
(October, 1949) speak of ‘world courts to inter- 
pret the [world] constitution and laws, and to try 
and sentence law breakers’’. The Atlantic Union- 
ists in their testimony before the Senate Foreign 
Relations Committee (Hearings on Executive L., 
81st Cong., First Sess. The North Atlantic Treaty, 
page 616) speak of *‘a judicial department [which] 
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all of them raise a basic legal ques- 
tion which it is the purpose of this 
paper to discuss . 

Does the Constitution of the 
United States permit the President 
with the advice and consent of the 
Senate, to enter into a treaty giving 
an international tribunal jurisdiction 
over American citizens? 

This question was squarely raised 
more than forty years ago by the 
attempts to secure American adher- 
ence to the Twelfth Convention of 
the Second Hague Peace Conference 
of 1907.4 Under this convention, na- 
tional prize courts would exercise 
nisi prius jurisdiction as before, and 
one appeal was allowed in the courts 
of the captor’s country. Then, after 


two years, an appeal might be taken 
directly from the captor’s courts to 
the International Prize Court at the 
Hague, which could render a deci- 
sion on both the law and the facts, 
binding on the litigants.® 

The italicized phraseology gives 
the crux of the American “constitu- 
tional difficulties” in that case. The 
question was whether the power 
given in the Constitution to the 
President, to make treaties with the 
concurrence of the Senate,® was re- 
stricted by the provisions vesting the 
judicial power of the United States 
partly in a Supreme Court? (from 
the name of which it is to be in- 
ferred that no appeal would lie to 
any other court), and extending 
that power “‘to all cases of admiralty 
and maritime jurisdiction” (presum- 
ably including thereby all prize 
cases). The arguments on both sides 
were ably mustered and presented 





would decide matters that arose under the Charter 
[of the Union]"’. Another alternative was sug- 
gested by the writer in ‘A Judicial Approach to 
World Order’’ 35 A.B.A.J. 115. Article VI of the 
Genocide Convention, proposed by the General As- 
sembly of the United Nations, speaks of ‘‘such 
international penal tribunal as may have jurisdic- 


tion with respect to those Contracting Parties 
which shall have accepted its jurisdiction’’. Pella, 
“Towards an International Criminal Court’’, 44 


Am. Jour. Int. Law 37 (1950). For text see 2 Sup- 
plement, Amer. Jour. of Int. Law 174 (1908). 

4. For text see 2 Supplement, Am. Jour. of Int. 
Law 174 (1908). 


5. For further discussion, see Scott, “Work of 
the Second Hague Peace Conference’, 2 Am. 
Jour. Int. Law 799, 801 (1912). 

6. Article ||, Section 2, Clause 1, reads [The 


President] ‘“‘shall have Power, by and with the 
Advice and Consent of the Senate, to make Trea- 
ties, provided two thirds of the Senators present 
concur™’. 


7. Article lil, Section 1, begins ‘The judicial 
Power of the United States shall be vested in one 
Supreme Court, and in such inferior courts as the 
Congress may from time to time ordain and 
establish’’. 


8. Article Ill, Section 2, Clause 1, reads: ‘The 
Judicial Power shall extend to all Cases, in Low 
and Equity, arising under this Constitution, the 
Laws of the United States, and treaties made, or 
which shall be made, under their Authority;—to 
all Cases affecting Ambassadors, other public 
Ministers and Consuls;—to all Cases of admiralty 
and maritime Jurisdiction;—to Controversies to 
which the United States shall be a Party;—to Con- 
troversies between two or more States;—between o 
State and Citizens of another State;—between 
Citizens of different States;—between Citizens of 
the same State claiming Lands under Grants of 
different States, and between a State, or the Citi- 
zens thereof, and foreign States, Citizens of 
Subjects."" 
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by the experts of the day,® and the 
view finally prevailed in American 
official circles that this country could 
not adhere to the 
originally drafted.'° 

Then, as now, it was realized that 


Convention as 


the success of any international court 
was heavily dependent upon adher- 
ence to it by the United States. Con- 
sequently, in an effort to overcome 
the American difficulties, this country 
and twelve other signatories to the 
Convention drafted a Protocole Ad- 
ditionnel!! containing the express 
provision!” “that it is not for the 
[International Prize] Court to re- 
verse or affirm the decision of the 
national tribunals”. On _ the 
trary, the Prize Court was merely to 
“determine”, in an action de novo, 
what damages should be allowed 
(by the captor nation) if it “consid- 
ered” the capture illegal.'% 


con- 


Protocole Reduced Prize Court 
to Board of Inquiry 
In short, by this Protocole, the Inter- 
national Prize Court was reduced, as 
one writer has said,!* from a court 
“in a real and judicial sense” to a 
mere “board of inquiry”. This hav- 
ing been accomplished, the Senate 
finally, in 1911, advised and con- 
sented to ratification of the Conven- 
tiun and Protocole.35 

Inasmuch as the Prize Court was 
never called upon to consider a case 


that had reached the Supreme Court 


of the United States, the constitu- 
tionality of the Convention and Pro- 
tocole was never settled by the branch 
of our Government with ultimate au- 
thority to do so—the federal judiciary 
in general and the Supreme Court 
of the United States in particular. 
To this day there is no judicial de- 
cision (as contrasted to dictum) on 
the basic question with which this 
paper is concerned.'® World War I, 
the first occasion upon which the In- 
ternational Prize Court might have 
functioned, came and faded into his- 
tory with no use made of the new 
tribunal,'? and by the time of World 
War II, it was virtually forgotten. 
However, the arguments surrounding 
its establishment still 
discussions by experts on the prob- 
lem at hand.'8 


are cited in 


A definite decision was more nearly 
reached as a result of the ratification 
of the Treaty of Washington, May 
8, 1871, with Great Britain.4® Under 
it there were referred to a mixed 
claims commission for arbitration 
claims asserted by British subjects 
against the United States on the 
grounds of alleged illegal captures 
during the Civil War. A dozen of 
these claims had litigated 
through the courts of the United 


been 


States up to the Supreme Court, 
which had rejected the lot.2° The 
commission dopted the views of 
the Supreme Court in six cases,?! 
and differed ‘in six others.?? 





9. See Gregory, ‘The Proposed International 
Prize Court and Some of Its Difficulties’’, 2 Am. 
Jour. Int. Law 458 (1908); Brown (Associate Justice 
of the Supreme Court of United States, retired) 
“The Proposed International Prize Court'', 2 Am. 
Jour. Int. Law 476 (1908); White, *‘Constitutionality 
of the Proposed International Prize Court'’, 2 Am. 
Jour. Int. Law 490 (1908) 

10. See circular letter of the then Secretary of 
State, 4 Supplement, Am. Jour. Int. Law 102 (1908). 

11. For text see 5 Supplement, Am. Jour. Int. Low 
99 (1911); the full correspondence leading to the 
draft of this Protocole is found in U.S. Foreign 
Relations, 1910, pages 597-639; the correspondence 
as to its ratification is in U.S. Foreign Relations, 
1911, pages 247-251. 

12. In Article 2. 

13. Idem. 

14. See Butts, “The ‘Protocole Additionnel’ to 
the International Prize Court Convention’’, 6 Am. 
Jour. Int. Law 799, 801 (1912). In the words of 
the then Secretary of State: ‘‘the end in view may 
be effectuated without violating the spirit of the 
convention and, indeed, without amending it, so 
that, for those countries unable or unwilling to 
submit the judgment of their national courts to 
nternational review, a simple expedient may be 
devised by virtue of which the question in con- 
troversy, instead of the actual judgment of the 


national court, moy be submitted to the interna 
tional court at The Hague for final determination 
without sacrificing substance to form’ U.S. 
Foreign Relations, !910, page 597. 

15. The Resolution is found in 5 Supplement, 
Am. Jour. Int. Law 99 (1911). For discussion of this 
step, see Scott, ‘The International Court of Prize’’, 
5 Am. Jour. Int. Law 302 (1912). 

16. In Indemnity !nsurance Co. of North America 
v. Pan American Airways, 58 Fed. Supp. 338, 339 
(1944), Judge Rifkind remarks: “‘No reported de 
cision has been called to my attention wherein 
the validity of a treaty duly ratified in the manner 
prescribed by the Constitution has been challenged 
on the ground that it conflicts with the power 
vested in Congress to regulate commerce’. Note 
also Rix, ‘‘Human Rights and International Law 
Effect of the Covenant Under Our Constitution’’, 
35 A.B.A.J. 551, 554 (1949): “‘No treaty has ever 
been held unconstitutional in any court, federal or 
state, in the United States’’. 

17. See James ‘“‘Modern Development of the 
Law of Prize’’, 75 Pa. L. Rev. 505 (1927). 

18. See Freer, ‘Appellate Jurisdiction in Interna- 
tional Cases"’, 45 Am. Jour. Int. Law 89, 91 (1949). 

19. 17 Stat. 863. For a brief history of the 


claims proceedings under it, see Moore, Interna- 
tional Arbitration History, 683-762. 
20. The Peterhof, 5 Wall. 281, 4 Moore, op. 


The Constitutionality of International Courts 
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Philadelphia Bar. A graduate of Princeton 
with a law degree from the University of 
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Superficially, it might seem that 
these that 
they could not be sustained except 


transactions were such 
on the ground that treaties can be 
made in which appeals from the 
Supreme Court of the United States 
to an international tribunal are pro- 
vided.2* However, the Treaty of 
Washington did not, in fact, so pro- 
vide. The records were not removed 
from the Court to the commission by 
appeal, certiorari, or any other usual 


appellate procedure, ‘I he cases were 


cit., 3838 

The Dashing Wave, 5 Wall. 170, 4 Moore, 
op. cit., 3948 

The Georgia, 7 Wall. 32, 4 Moore. op. cit. 
3957 

The Isabella Thompson, 3 Wall. 155, 3 


Moore, op. cit., 3159 
The Pearl, 5 Wall. 674, 3 Moore, op. cif 


3159 

The Adela, 6 Wall. 266, 3 Moore, op. cit., 
3159 

The Circassian, 2 Wall. 135, 4 Moore, 
op. cit., 3911 

The Springbok, 5 Wall. 1, 4 Moore, op. cit., 
3928 

The Sir William Peel, 5 Wall. 517, 4 Moore, 
op. cit., 3935 

The Valiant, 5 Wall. 179, 4 Moore, op. cit., 
3950 

The Science, 5 Wall. 178, 4 Moore, op. cit., 
3950 

The Hiawatha, 5 Black. 635, 4 Moore, 
op. cit., 3902 


21. The first six enumerated in note 20. 

22. The last six enumerated in note 20. 

23. One author, Butts, op. cif. supra, at 813, 
says ‘‘of the twelve cases submitted, the decisions 
of the Supreme Court were sustained in six and 
overruled in six'’ [italics added]. 





September, 1950 * Vol. 36 739 





tried de novo by the commission. 
Moreover, the commission’s actions, 
as in the case of the present Inter- 
national Court of Justice,?* had “no 
binding force except between the 
parties and in respect of the par- 
ticular case’. Thereafter the courts 
of the United States were still bound 
by the decision of the Chief Justice, 
and not by the contrary doctrine 
followed by the commission.*5 


Treaty Did Not Infringe 
U. S. Judicial Power 
This treaty, actually, in no way in- 
fringed on “the judicial power of the 
United States”. Unfortunately for 
purposes of the present discussion, 
this conclusion was never stated in 
a judicial decision of any American 
court. No litigation was ever under- 
taken to question the validity of the 
commission under our Constitution, 
nor the propriety of its differing with 
the Supreme Court of the United 
States.*6 

A much closer approximation to 
a conclusive judicial utterance arose 
out of the making by the United 
States of a treaty with Germany, 
among others, in 1871, giving for- 
eign consular officers jurisdiction 
over “differences of every kind which 
may arise between officers and crews 
To the 
extent that this treaty attempted to 
transfer United States courts 


of vessels of their nation’’.27 


from 
to consular officers the normal ad- 
miralty and maritime jurisdiction of 
those courts, it raised precisely the 
question at issue. Moreover, the 
treaty came up for consideration by 
four district the United 
States. 

Here again, however, a definitive 


courts of 


decision is lacking. In three of these 
four cases the individual concerned 

24. Cf. Article 59 of the Statute of the 1.C.J. 

25. Butts, op. cit. supra: As in the later case of 
the Prize Court, ‘‘the question in controversy in 
stead of the actual judgment of the national 
court’’ was submitted to the Commission. 

26. The only collateral American litigation in 
volving the awards made by the Commission is 
reported in Phelps v. MacDonald, 99 U.S. 298 
45 L. Ed. 473 (1878). It involved a dispute in 
bankruptcy over title to a sum awarded; and in 
it the validity of the treaty, the Commission and 
the award are all taken for granted. 

27. 17 Stat. 928, Article 13. 

28. In the following cases: The Burchard, 42 Fed. 
608 (1890); The Neck, 138 Fed. 144 (1905); The 
Bound Brook, 146 Fed. 160 (1906); and The Koeni- 
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was not a citizen of the United States, 
and thus had no better than an ex 
gratia claim to the intervention of 
American courts. In the sourth case,*° 
the libellant was an American citizen. 
However, the judge who heard the 
case decided at the outset that libel- 
lant was not “a member of the crew” 
of the libeled vessel.8° Consequently, 
the treaty was not in question. Never- 
theless, we find in this group of cases 
some of the most cogent dicta on the 
point under discussion. 

In the last case mentioned, The 
Neck,®! Judge Hanford had this to 
say: 

Aliens cannot . . . require the courts 

to adjudicate their controversies . 

and the government may, by treaty 

stipulations, bind the courts to  ob- 
serve a policy of non-interference; but 
the government, including the courts, 
exists for the benefit of the people who 
constitute the body politic and every 
individual citizen has an absolute right 
to invoke the justice of the country 
through the established tribunals in 
the manner prescribed by general 
rules. [Italics added.] 
Thus did one judge, who felt that 
the treaty did not apply in the pro- 
ceedings sub judice, go out of his 
way to condemn it. 

In The Koenigen Luise,5* the op- 
posite tack is taken. Judge Kulstab 
points out that the extent of the 
treaty power over courts was not in 
question, since an alien was involved, 
and, as Judge Hanford 
aliens have no absolute right of ac- 
cess to our courts. However, he goes 
on to express the opinion that the 


remarks, 


phraseology, ‘“‘all cases of admiralty 
and maritime jurisdiction”, used in 
Article III’s definition of federal 
judicial power, was not intended as 
an external limitation on the power 
of making treaties with foreign na 
tions; but was an internal restraint 


gen Luise, 184 Fed. 170 (1910). 
29. The Neck, supra. 
30. Idem, page 171. 
31. Note 28, supra. 
32. Note 28, supra. 

as follows: 

“The word ‘all’ in the clause ‘all cases of ad- 
miralty and maritime jurisdiction’ found in the 
constitutional grant of judicial power in the United 
States Constitution, and in the judiciary act of 
1789 . . . giving cognizance over such cases to 
the therein created courts, cannot be given that 
embracing meaning which would annul an ar- 
ticle in a foreign treaty dealing with a subject 
peculiarly of international concern, because in the 
enforcement of it a judicial function is necessarily 





The court's reasoning is 


upon the power of the several states 
of the Union, designed to prevent 
the usurpation of an essentially fed- 
eral jurisdiction. 

Here, then, in the words of Judge 
Kulstab, is one possible conclusion 
as to the true relation between the 
treaty and the judicial powers.** 

To give full force and effect to the 
constitutional provision granting the 
Executive and the Senate the power 
to make treaties, it is necessary to con 
fine the meaning of the word ‘all’ 
{where it occurs in Article III of the 
Constitution]; and limit the judicial 
cognizance to such subjects and per 
sons as the treaty making and legisla 
tive departments of the government, 
acting within their constitutional pow 
ers, shall indicate. 

At least so far as consular treaties 
of the type under discussion are con 
cerned, this reasoning seems well 
imbedded in the philosophy of Con 
gress and our federal courts. The 
former has passed acts to implement 
such treaties by allowing foreign con- 
suls concerned to call on American 
enforcement authorities;*4 and_ the 
latter have said quite recently that 
“where such a treaty confers upon a 
foreign consul jurisdiction over such 
a controversy a court of admiralty 
of the United States is without juris 
diction to adjudicate it”.*® 


Thesis of Judge Kulstab 

Is Sweeping 

Judge Kulstab’s thesis is, as will be 
seen, sweeping enough to support the 
argument that the treaty power may 
be used to remove from the judicial 
power of the United States any of the 
types of “cases and controversies 
Article III, Section 
A more limited proposition, 


enumerated in 
9 36 
which would go so far as to permit 
removal of only such “controversies 
as are enumerated in the second pot 





term was to exclude from the states all jurisdiction 
over admiralty and maritime causes, and not tc 
limit the subject matter and scope of foreig 
treaties. The judicial power is necessarily limites 
by the constitutional grant and the acts of Con 


gress distributing it to the courts. What is with 


drawn by foreign treaties constitutionally enterec 


into is as effective a limitation as if it had neve 
been granted by congressional legislation.” 
33. Continuing the quotation in note 32. 
34. 22 U.S.C.A. 256-258, and cases annotated 
35. The Wind, 22 Fed. Supp. 883 (Pa. 1938 
and cases cited. See also Petition of Therianos 
F. (2d) 886 (1948). 
36. Refer to text, note 7, supra. 
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section, was advanced 


that 
by Justice Story in 1816 in Martin v. 


tion of 


Hunter,®? as follows: 

In what cases (if any) is this judicial 
power exclusive, or exclusive at the 
election of Congress? It will be ob 

that 
cases enumerated in the Constitution, 
between which a distinction seems to 


served there are two classes of 


be drawn. The first class includes cases 
arising under the Constitution, laws, 
and treaties of the United States; cases 
ambassadors, other 


iffecting public 


ministers, and consuls, and cases of 


idmiralty and maritime jurisdiction. 
In this class the expression is, “and 
that the judicial power shall extend 
to all cases,” but in the subsequent part 
of the clause which embraces all the 
other cases of national cognizance, and 
forms the second class, the word “all” 
is dropped seemingly ex industria. 
Here the judicial authority is to ex 
tend to controversies (not to all con 
troversies) to which the United States 
shall be a party, etc. From this differ- 
ence of phraseology, perhaps, a differ 
ence of constitutional intention may, 
with propriety, be inferred . . . . In re- 
spect to the first class, it may well have 
been the intention of the framers of 
the Constitution imperatively to ex 
tend the judicial power either in an 
original or appellate form to all cases; 
and in the latter class to leave it to 
Congress to qualify the jurisdiction, 
original or appellate, in such a man 


ner as public policy might dictate. 

It is true that the question dis- 
cussed there concerned the division 
of judicial power between the federal 
and the state judiciary, not between 
national and international courts. 
Consequently reference was made to 
Congress as the power to decide when 
the jurisdiction of the federal judi- 
ciary should be absolute, and when it 
might be yielded to state courts. In 
the present instance, on the othe 
hand, we are concerned with a trans- 
ler of federal judicial power from 
national to international courts. 
Here one would expect this transfer 
to be effected by the treaty-making 
authority of the President and Sen- 
ate, and not by the legislative au- 
thority of Congress. However, the 
distinction in phraseology between 
the exclusive wording at the outset 
ot Article Il] and the nonexclusive 
wording of its ending still remains. 
lt this variance is significant, it would 


lollow that the right of Congress to 


ipportion nonexclusive jurisdiction 


between federal and state courts 
should be paralleled by the right of 
the President and Senate similarly to 
apportion it between national and 
international tribunals. 

Chis reasoning, or its equivalent, 
is necessary to support the conclusion 
reached by the Supreme Court of the 
United States in Z. & F. Assets Reali- 
Corporation v. Hull® in 
held proper for the 


President and Senate to negotiate a 


zation 
which it was 
treaty®® under which the claims of 
United States citizens against the 
German Government (arising out of 


the Black 
War I) were to be 


Tom sabotage in World 
submitted to a 
Black 
and Douglas said*® that they took 


mixed commission. Justices 
this stand, not “because the conduct 
of the Secretary of State and the Com 
mission meets with approval of 
the courts”, but because “power to 
make final determination [of such 
controversies ] rests with the political 
departments of government alone”, 


and not with the judiciary. 


Claims Against Foreign Governments 
Are Decided by International Law 
And again, such reasoning must be 
called upon to uphold the treaty*! 
and congressional action* setting up 
the Mexican Claims Commission. 
As Judge Vallee, of the California 
District Court of Appeals, has said in 
Luckhardt v. (1949):48 
“Claims of citizens of the U.S. against 


Mooradian 


foreign governments usually are de 
termined by international law, not by 
municipal law. Unless so provided 
by Congress the courts of this coun- 
try, federal and state, have no juris- 
diction thereover”. 

At first glance, it might seem that 
this restricted theory (that the treaty 
power can override the gift of judi 
cial power only so far as concerns 
enumerated in 
the second half of Article II, 


2) would be sufficient to explain the 


the “controversies” 


Section 


position of the United States with 
regard to the United Nations Inter- 
national Court of Justice. However, 
that 
this is not the case; and that, to up- 
hold 


must 


closer examination will show 


this country’s adherence, one 


rely on the Kulstab doctrine. 


The Constitutionality of International Courts 


After prolonged debate, the Senate 
finally advised and consented** to a 
that the United States 
“recognize as compulsory ipso facto 


declaration 


and without special agreement, in 
relation to any other state accept- 
ing the same obligation, the jurisdic- 
tion of the [International] Court 
[of Justice] .. .”.4° This could only 
be upheld on the theory that the 
provision of Article III extending 
the judicial power of the United 
States to “controversies to which the 
United States is a party” may be 
modified through exercise of the 
treaty power. 

One must go further. The first por- 
tion of Article III, Section 2, extends 
the judicial power of the United 
States “to all cases, in law and Equity, 
arising under this Constitution, the 
United States, 
which shall be 


Laws of the and 


Treaties made, o1 
made, under their authority. > 
Yet both 


and the Statute of the International 


the American declaration 


Court of Justice*® recognize the com- 
pulsory jurisdiction of that court to 
extend, inter alia, to “all legal dis- 
putes concerning: a. the interpreta- 
tion of a treaty”. So far, there has 
been no litigation, and hence no 
judicial decision as to the constitu- 


tionality of this declaration. 


Treaty Power Per Se 
Has Been Widely Discussed 


Ihe foregoing comprises virtually all 
the precedents and dicta in situations 
where there has been a direct con- 
flict between Article II's definition of 
the treaty power, and Article III's 
definition of the judicial power. ‘To 
continue the discussion, one is driven 


into a consideration of the treaty 
power per se. On this point there is 
almost a superabundance of mate- 


(Continued on page 800) 


37. 1 Wheat. 333, 4 L. Ed. 97 (U.S. 1816). 

38. 311 U.S. 470; 61 S. Ct. 351; 85 L. Ed. 288 
(1940) 

39. 42 Stat. 2200 (1922) 

40. 311 U.S. 490-1, 61 S. Ct. 356 

41. 43 Stat. 1730 (1923) 

42. 22 U.S.C.A. 661, ef seq 

43. 207 P. (2d) 579, 584 

44. The full text of the American Declaration 
The World 
Jurisdic 


is given as a footnote to Hudson, 
Court: America’s Declaration Accepting 
tion’, 32 A.B.A.J. 832 (1946) 

45. Statute of the International Court of Justice, 
Article 36.2 

46. See notes 44 and 45, supra. 
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The American Law Student Association: 


Thirty Thousand Strong 


by Richard J. Flickinger + President of the American Law Student Association 


® The American Law Student Asso- 
ciation is a new, energetic organiza- 
tion which wants to follow in the 
footsteps of the American Bar Asso- 
ciation and the Junior Bar Confer- 
ence. 
tember 5, 


It came into being on Sep- 
1949, in St. Louis, Mis- 
souri, through the efforts of those 
two groups, which were sparked by 
the Junior Bar Conference Commit- 
tee on Relations with Law Students 
headed by Professor Charles W. 
Joiner. 

In response to invitations sent out 
to all accredited law schools to at- 
the 
forty-six law schools sent delegates 
1949. 
These delegates drafted a constitu- 


tend organizational meeting, 


to St. Louis in September, 


tion, prepared by-laws, and elected 
national and district officers for the 
ensuing year. A glance at its consti- 
tution discloses that the purposes of 
this new association are to provide a 
medium for discussion of problems 
facing students while in law school, 
to introduce the students to profes- 
sional problems they will face later, 
to help them with problems of place- 
ment after graduation, and to ac- 
quaint law students with the activi- 
ties of the American, state and local 
bar associations, and the Junior Bar 
Conference. 

With a new organization such as 
this, there were so many things to 
be done that the president found it 
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three 
major objectives during the first year. 
These objectives were 

1. To have substantially all the ac- 
credited law schools as members of the 
American Law Student Association by 
the end of the year; 

2. To hold circuit conferences for 
the discussion of student problems; 

3. To hold an outstandingly success- 
ful national convention in Washing- 
ton, D.C., in September, 1950. 

With regard to the first objective, 
the infant is maturing rapidly and 


necessary to concentrate on 


increasing in size and stature. In 
year it has almost 
doubled, there now being more than 
seventy member law schools, repre- 
senting a total enrollment therein 
of approximately 30,000 law students. 
This rapid growth is a sign of excel- 


less than one 


lent health arising from its good 
heritage and environment. In mem- 
bership the young organization com- 
pares favorably with the forty-two 
thousand, one hundred and twenty- 
one members of the American Bar 
Association reported as of June 30, 
1950. To Garvin W. Hale, law stu- 
dent of the University of Santa Clara, 
Chairman of the Membership Com- 
mittee, goes much credit for this 
splendid showing. 

As all good parents should pro- 
vide for their children, the American 
Bar Association has provided for the 
maintenance and guidance of the 
student association it helped to bring 
into being. The American Law Stu- 


dent Association has no dues or 
membership fees whatsoever, it being 
most unusual in that respect. Its ex- 
penses of printing, postage, station- 
ery, and miscellaneous items have 
been subsidized by the parent. Guid- 
ance for the student group has been 
provided for in the person of James 
M. Spiro, a full-time employee of 
the Bar Association, who is director 
of the Student Program 


Through Mr. Spiro’s efforts, the new 


Law 


organization has been carefully nu 
tured, guided and encouraged in 
its first year of existence. 

During the spring of 1950, seven 
of the eleven circuits participated 
in the circuit conferences. 

Circuits 4, 5, 9 and 10 were unable 
to hold conferences this year, but are 
planning to participate next year. 
The panel discussions at these stu- 
dent conferences covered such sub- 
jects as placement programs, legal 
aid clinics, extracurricular activities, 
improving the legal curriculum, stu 
dent bar associations, and other stu 
dent problems. All the conferences 
were reported to have been highly 
worthwhile and produced serious dis 
cussion as well as proposed solutions 
to the problems covered. Harold M 
Cohen, law student at the University 
of Pittsburgh, served as Chairman ol 
the Panel Committee. The circuit 
conferences were held in the follow- 
ing cities: 
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follow: 








Circuit Date City 
&2 May 6 and7 New York City 
& 11 March 24 and 25 Philadelphia 


6s |!) lentil Swe t 
6 April 28 and 29 Columbus, Ohio 
7 April 17 Chicago 

8 April 14 and 15 St. Louis 


Pe a a _—— 


10 nbtabea ii Liatel 


t. John’s, Brooklyn 
University of Pa. 


Ohio State University 
Northwestern University 
St. Louis University 


Host Vice President 
Donald Clancy 
Frank O'Donnell 
Lewis Rawls 
Rutherford Friday 
Bourne Upham 
Wm. Coursey 

Hal Moore 

Greg Potvin 
William Short 





Successful National Conference 
Is Final Objective for Year 

The final objective of the student 
association in its first year is a success- 
ful national conference. This confer- 
ence is scheduled for Washington, 
D.C., September 17-19, the same time 
that the American Bar Association 
and the Junior Bar Conference will 
be holding their meetings in the 
nation’s capital. Headquarters for 
the American Law Student Associa- 
the Hotel 
Washington, and most of the student 
the member 


schools will be housed 


tion will be located at 
law 
The 
Conference Chairman for the A.L.S.A 
is Robert S. 
at George Washington University 
Mr. Ashford and his 
assistants have worked out a 


delegates from 


there. 
Ashford, a student 
School of Law. 
com- 
plete program for the student dele- 
gates, and have correlated it with 
the meetings of the American Bar 
\ssociation and the Junior Bar Con- 
ference to the end that the law stu- 
dents may attend certain of the older 
groups’ programs to which the stu- 
dents have been invited. 

Publicity for A.L.S.A. has been 
handled by S. W. Kellerman and 
Nunn, at the 
University of Louisville. Their ar- 


Louie law students 
ticles on student activities have ap- 
peared regularly in the columns of 
The Young Lawyer. 


I think you are right in plugging for the idea that 
the kind of stuff which appears in this legal journal 
should be circulated more widely. Law is a philosophy 
and a key to human life as well as a specialized profes- 
sion, and the ordinary fellow ought to be made aware 


of it. 


—William F. McDermott of the Cleveland Plain Dealer. 


Other student committees are Ac- 
tivities, Allen Brewster, Chairman, 
University of Texas; Nominations, 
Robert Kleinpeter, Chairman, Uni- 
versity of Credentials, 
Richard Ralph, Chairman, Univer- 


Louisiana; 


sity of Michigan; Constitutional Re- 
vision, C. Robert Simpson, Chair- 
man, University of Cornell; Place- 
ment, George Wicker, George Wash- 
ington University. 

The 
American 


the 
Bar Association in subsi 
dizing the A.L.S.A. in its first year 


expenses incurred by 


of existence are slight in comparison 
to the benefits already derived by the 
students themselves, and those ac- 
cruing to the American Bar Associa- 
tion which will be evidenced in years 
to come. As previously stated, there 
are approximately 30,000 law stu- 
dents enrolled in those law schools 
that are now represented among the 


membership of the student associa- 


tion. Through the circuit confer- 
ences and the national conference 
these students are becoming ac- 


quainted with the operations of the 
American Bar Association, and will 
be better equipped for future par- 
ticipation in its activities upon en- 
tering the legal profession. 

Further, in this first year, law stu- 
learned that 
everywhere have common problems, 


dents law students 


that an exchange of ideas and ex- 


The American Law Student Association 





RICHARD J. FLICKINGER 





periences with others suggested solu- 
tions, and that group action could 
result in improvements. Increasing 
numbers enjoyed each issue of The 
Young Lawyer and found new in- 
terest in the AMERICAN BAR AssocliA- 
TION JOURNAL. They also began to 
meet the practicing profession and 
see the courts in action. And the law 
schools which they attend began to 
find a closer association with each 
other, in many cases finding joint 
action possible where only doubts 
existed before. 

The students are deeply apprecia- 
tive of the assistance, both financial 
and moral, given to them by the 
Bar 
this past year, and trust that the ac- 
complishments of the American Law 
Student Association in that period 
will merit continued support. We 


American Association during 


sincerely hope that our organization 
is one of which our sponsors may 
well be proud. 
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M ELVILLE WESTON FULLER: 
Chief Justice of the United States, 
1888-1910. By Willard L. King, New 
York: The Macmillan Co. 1950. 
$5.00. Pages 394. 

The author of this book describes 
himself as an “amateur biographer”. 
If this is an apt description of his 
status, professionals will do well here- 
after to form their style on him. 
Without affectation of learning but 
with a scholarship that is sound and 
sane he has produced a moving pic- 
ture of a highly important period in 
American history and has so grouped 
the characters in the drama around 
the central figure that the reader 
sees them all in right relation and in 
true perspective. The result is that 
Chief Justice Fuller emerges rather 
as the maker of his own career than 
as the creation of an imaginative 
biographer. 

Two classes of readers will study 
this picture with deep interest. The 
more important as well as the more 
numerous class is composed of those 
to whom Fuller has hitherto been 
not much more than a name—a some- 
what mythical character identified 
with that seemingly unreal era that 
included the last decade of the nine- 
teenth century and the first of the 
twentieth. The other class, small and 
daily diminishing, is made up of 
those who have personal recollec- 
tions of Fuller and are now able for 
the first time to arrange them in 
orderly sequence and to find in Mr. 
King’s mass of material documentary 
explanations of much that has hither- 
to been obscure. 

The writer of this review belongs 
in this second group, as it was his 
good fortune to argue his first case 
before Fuller and his associates near- 
ly sixty years ago. It has been his 
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privilege since that time to appear 
the 
United States, to establish friendly 


before six Chief Justices of 
relations with all of them and with 
many of their associates as well. For 
such a reader Mr. King’s book has 
the unique charm of recalling many 
incidents of a happy past. 

Melville Weston Fuller was born 
in Augusta, Maine, in 1833. Both his 
grandfathers were judges and both 
were Democrats within the Jefferso- 
nian meaning of that term. The name 
of the original American Fuller had 
appeared in the Mayflower Compact, 
The maternal Chief 
Justice Weston of the Supreme Court 


grandfather, 


of Maine, must have been an inter- 
esting character. Through thrift and 
self-denial he managed on a meage! 
judicial salary to put all his four sons 
through college. When he heard of 
the appointment of Salmon Portland 
Chase to be Chief Justice of the 
that he 
was a man of independent property, 


United States and learned 
he observed “I don’t understand how 
he can bear to sit there and be talked 
at by a parcel of d d lawyers’. A 
more comprehensive cynicism is cred- 
ited (or debited) to John G. Johnson 
of the Philadelphia Bar who, two 
generations later, gave it as his rea- 
son for declining to be considered 
the 
Court that he “would rather talk to 


for appointment to Supreme 
damned fools than listen to them”. 
the Westons” Mr. 
King “Chief Justice Fuller inherited 


“From writes 
his sensitivity and conscientiousness, 
his gentleness and kindliness and his 
capacity for methodical work and 
monk-like study; from the Fullers, 
his passionate and romantic traits, 
his independence of judgment and 
his genius for friendship.” From 
both sides of the house he inherited 


his political opinions and lived and 
died a loyal member of the Demo 
cratic Party. 

As an undergraduate at Bowdoin, 
Fuller had opportunities to indulg« 
both his flair for speech-making and 
his intense interest in politics. “Who's 
that?” 
meeting as the boy orator concluded 


asked a listener at a political 


a passionate appeal for the election 
of Franklin Pierce. ‘““Name’s Fuller” 
replied the neighbor thus accosted. 
“Smarter’n hell, ain’t he?” Those to 
whom the people of Maine are a 
never-failing delight will have no 
difficulty in picturing the scene thus 
described. 

Speech-making, politics and the 
classics were not by any means Full 
er’s only youthful interests. In his 
junior vear he became engaged to be 
married. Upon graduation with Phi 
Beta Kappa rank, he studied law and 
was admitted to the Bar. For a while 
he devoted himself to political jour 
but the 
course of his life was changed when 
his fiancée broke off the engage- 
ment. Thereupon the unhappy youth 


nalism; suddenly whole 


pulled up stakes and emigrated to 
Chicago. “It is a great place” he 
wrote home: “great in size, great in 
projects, great in possibilities, great 
in its realities”. One of the possibil 
ities in which to the young lawyer 
Chicago seemed great was matri- 
mony. The possibility was about to 
become a fact: within two years and 
while striving to establish himself in 
the practice of law, he married 
Calista Reynolds by whom he had 
two children. Her death in 1864 left 
He had gone 
“a cruel starvation period 


He 


plunged into political life and had 


him grief-stricken. 
through 
in his law practise”. had _ also 
indulged his youthful propensity to 
speak evil of his adversaries. This 
latter habit had drawn from Grand- 
ma Weston a sharp rebuke. “You will 
be just as likely to be chosen Presi 
dent” she wrote “if you don’t knock 
everybody down who presumes to 
differ “The 
Fuller” comments Mr. King “came to 


from you.” youthful 
grief as a violent partisan in politics 
and his administration as Chief Jus 


reprener 
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tice was marked by scrupulous polit- 
ical impartiality.” 

Mr. King tells the story of Fuller's 
gradual professional advancement, 
of his second happy marriage, of his 
unpopular attitude during the Civil 
War resulting from loyalty to the 
Union and 
\bolitionists, 


hot-headed 
the tenacity 


hatred of 
and of 
with which he maintained his Demo- 
cratic allegiance in spite of over- 
whelming Republican success, Full- 
er’s growing respect for Lincoln, in 
spite of political differences, is one 
of the features of this story. Another 
is the gradual acceptance by Fuller of 
Lincoln’s literary style as contrasted 
with Fuller’s earlier preference for 
the embellished classical oration. 

It was in 1872, the year after the 
Chicago Fire, that Fuller argued his 
first case before the Court over which 
he was destined to preside. The years 
between 1868 and 1880 were years 
both of successful legal effort and of 
rather ineffective political activity. 
“Sound money” observes the author 
‘free trade, states’ rights, no pater- 
nalism, governmental economy, and 
the preservation of the civil rights of 
the individual: these were the keys 
to Fuller’s political philosophy as 
evidenced by his career prior to his 
appointment as Chief Justice.” 
Fuller 

The 
President offered him the chairman- 


President Cleveland and 


had become intimate friends. 


ship of the Civil Service Commission. 
When this was declined, the office of 
Solicitor General was tendered him. 
but 
dently Cleveland had determined to 
“get” his man, for on April 30, 1888, 
some six weeks after the death of 
Chief Justice Waite, the President 
sent to the Senate, without exacting 


This, too, was rejected; evi- 


an advance acceptance, Fuller’s nom- 
ination to be Chief Justice of the 
United States. Fuller accepted, and 
in due course the nomination was 
confirmed. On October 8 he admin- 
istered to himself the oath of office 
and took his seat in Marshall's chair. 

One of the most interesting chap- 
ters in the biography is that in which 
Mr. King describes how the new 
Chief Justice gained, one after the 
ther, the confidence and even the 


affection of the other Justices of the 
Court. Miller, Field, Bradley, Har- 
lan, Gray, Blatchford and Lamar 
(perhaps in that order) gave him 
their friendship and loyal support. 
The same may be said of Brewer, 
Brown, Shiras, Jackson, White and 
Peckham, as they successively took 
1902 
was appointed there developed an 
intimate friendship between the two 


their seats. When in Holmes 


which exercised a powerful influence 
upon the work of the Court. The 
substantial unanimity of testimony 
that Fuller effective 
Chief Justice in the history of the 


was the most 
Court is doubtless due to his genius 
for friendship, his patience in the 
presence of differences of opinion 
and the remarkable insight and firm- 
ness with which he dealt with the 
most difficult and diverse tempera- 
ments. 


That part of the biography which 
discusses in detail the more notable 
decisions of the Court is both the 
most valuable part and also the most 
difficult to Beginning 


with cases argued soon after the 


summarize. 


Chief Justice took his seat the reader 
is given a lawyer-like statement of 
each litigation and also an “inside 
account” of the communications 
which passed between members of 
the Court while each case was sub 
Fuller 


modesty by his assignments of cases 


judice. showed his innate 
among the Justices. These were made 
strictly on their merits and never 
with a view to the enhancement of 
his own reputation. Students of con- 
stitutional law will be particularly 
interested in the Neagle case, 135 
U.S. 135 (1890), Mormon Church v. 
U.S., 136 U.S. 1 (1890), Leisy v. 
Hardin, 135 U.S. 100 (1890), and 
O’Neil v. Vermont, 144 U.S. 323 
(1892). This reviewer recalls the con- 
O'Neil 
case to which, with youthful temer 
ity, he himself 


temporary criticism of the 
contributed in the 
issue of the American Law Register 
for September 1892. 
Spaulding, 141 U.S. 132 


and Review 


Briggs v. 


(1891), was another case much dis- 
cussed at the time in law school class- 
rooms. The income tax case, Pol- 


lock v. Farmers Loan & Trust Com- 
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pany, 157 U.S. 429, 158 U.S. 601 
(1895), is the subject of an interesting 
comment. “The procedure in the 
Pollock case” writes Mr. King “was 
evolved by William D. Guthrie, a 
young New York lawyer.” In point 
of fact the procedure was the same as 
that followed in Dodge v. Wooley, 18 
How. 331, some forty years earlier. 
In the course of his comment Mr. 
King politely but decisively disposes” 
of the effort of Professor Corwin to 
brand Gray as the “vacillating 
judge”, who was supposed to have 
changed his position in the interval 
between the two arguments of the 
case. 

Several interesting commerce cases 
subsequent to Letsy v. Hardin, supra, 
are given attention. The 
Venezuelan Boundary Arbitration is 
discussed at length and an entire 
chapter is devoted to the Insular 


suitable 


Cases—including a quotation from 
“Mr. Dooley’s” amusing comment on 
the divergent views of the Justices. 
There is also a chapter on “Fuller 
and Holmes” which contains the fol- 
lowing comparative estimate of the 
two men:— 


The friendship of Fuller and Holmes 
is one of the most notable in the his- 
tory of the Court. It was unusual be- 
cause they were so different. Holmes 
was a Republican; Fuller a Demo- 
crat. Fuller was a devout churchman; 
Holmes a skeptic. Holmes had fought 
valiantly in the Civil War; Fuller 
had been lukewarm about it. Fuller 
had an immense sympathy for the 
common man; Holmes was an aristo- 
crat and repudiated the title of hu- 
manitarian. Fuller suffered fools glad- 
ly; Holmes abhorred them. But they 
were together in their devotion to the 
Bill of Rights, as well as in their re- 
luctance to strike down state laws 
under the Fourteenth Amendment. 
Both were descendants of a long line 
of New England intellectuals, and 
their schooling had been similar. They 
had the same cultural heritage, but 
Holmes’s long years of reading and 
pondering philosophy sharply distin- 
guished his mental equipment from 
Fuller’s. 

As old age crept upon him Full- 
er’s intellectual power remained un- 
affected but the qualities essential to 
executive eficiency became impaired. 
\fter his death, which occurred sud- 
denly on July 4, 1910, Holmes wrote 
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to a friend “The Chief died at just 
the right moment, for during the 
last term he had begun to show his 
age in his administrative work.” 

In a final chapter Mr. King dis- 
cusses with calmness and detachment 
Fuller’s place in American history. 
He finds that his conspicuous success 
lay in his character rather than in his 
intellect. The following quotation 
fairly presents the biographer’s esti- 
mate of the man who dominated the 
Court as no Chief Justice after him 
has done: 

His mental attainments inspired re- 
spect—even admiration—but not awe. 
Nevertheless, he was an extraordinary 
Chief Justice in his relations with his 
colleagues. They fought for his good 
will. The bases for this relation were 
his deep humility, his sense of humor 
and humanity, his strict impartiality, 
his rare capacity for friendship, and 
his complete freedom from rancor. He 
had a strong habit of command, but 
the poison of power never affected 
him. But other qualities are necessary 
in a successful Chief Justice. He must 
have serene confidence in his own men- 
tal processes and yet respect for the 
opinions of others. He must be as dis- 
interested as the stars in making his 
decisions and yet as hot as the sun in 
supporting them. He must have his 
eye ever on remote posterity and 
yet be conscious of the needs of his 
day. For posterity will find him want- 
ing if he courts popularity and yields 
to the fleeting demands of the mo- 
ment. These great qualities Melville 
Fuller had. 


On the whole this book by a self- 
styled “amateur biographer” may 
properly be commended to all those 
who share the reviewer’s conviction 
that national recollections are the 


foundations of national greatness. 


GEORGE WHARTON PEPPER 
Philadelphia, Pennsylvania 


Tue CASE OF GENERAL YA.- 
MASHITA. By A. F. Reel. Chicago: 
The University of Chicago Press. 
1949. Price, $4.00. 

General Yamashita was the gen- 
eral who conquered the British at 
Singapore in 1942, compelling the 
surrender of a force three times as 
large as his own. General Percival, 
who commanded the British forces, 
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seems in his book, The War in 
Malaya (1949), to have little com- 
plaint against Yamashita, but does 
say of the Japanese: “When it comes 
to the question of human suffering, 
the thin veneer of their recently ac- 
quired civilization is all too apparent 
and primitive instincts tend to pre- 
dominate.” General Yamashita ar- 
rived in the Philippines in October, 
1944, and eleven days later was con- 
fronted by the successful American 
landing in Leyte. In all probability 
in Manila, he heard MacArthur 
broadcasting the Allied agreement of 
Yalta that: “all war criminals would 
be brought to swift and just punish- 
ment”, adding that he personally 
would “hold the Japanese military 
authorities immediately liable for 
any harm that may result from fail- 
ure to accord civilian non-combat- 
ants the proper treatment and pro- 
tection to which they are of right en- 
titled by the international laws of 
war”. 


Eleven months later, in accordance 
with the mandate of the Emperor, 
Yamashita surrendered himself and 
his army to the Americans. In the 
meantime the latter had fought a 
brilliant and successful campaign 
northward from the landing in Leyte 
to one in mid-Luzon, whereby the 
Japanese army was cut in two, with 
Yamashita and the smaller portion 
in the northern mountains. His pres- 
ence there was due to his conclusion 
not long after the Americans had 
landed that the Japanese army could 
withstand the American fire 
power in the open, but that he could 
delay the attack on Japan by a last- 
ditch defense in the mountains. 
Manila, being in the open, was in- 
defensible and, according to his own 
story, he ordered it evacuated. Un- 
fortunately the garrison was com- 


not 


posed of Marines who with true 
Navy independence disregarded his 
orders and remained to fight and to 
die to the last man, in the meantime 
committing fearful cruelties and un- 
told atrocities in which 8,000 de- 
fenseless inhabitants, men, women, 
children and babes in arms were 
slain in every conceivable way. Out- 
side of Manila, and to the south, the 


army garrisons of many towns were 
cut off from their commander by the 
interposing American Army. Soon 
their supplies, in particular their 
gasoline, were also cut off by the 
American Air Force over the roads 
and by the Navy on the sea. About 
these garrisons guerrillas rose by the 
tens of thousands. The men hung 
about the hills and mountains by 
day, and by night ambushed Japa- 
nese detachments and assassinated in- 
dividuals. Sometimes there was armed 
conflict. Women and children sup. 
plied food and information. Commu- 
nication among Japanese units be- 
came very difficult. Garrisons struck 
back with a savagery perhaps 
equalled but hardly excelled by the 
Germans and Russians in Europe. 
The atrocities matched those of Ma- 
nila and thirty thousand civilians, a 
few of whom perhaps were armed 
guerrillas and therefore not entitled 
to the protection of the laws of war, 
were as fearfully slain as were the 
victims of Ghengis Kahn. It is not 
a matter for wonder that the on- 
coming Americans, confronted at 
every hand by the evidences of Japa- 
nese atrocity, said with one voice: 


” 


“Someone ought to burn for this! 


While this savage warfare was go- 
ing on in the lowlands, General 
Yamashita in his mountains was 
making an extremely tough fight, 
but no great number of atrocities 
seem to be charged to his immediate 
command. In September came the 
end of the war, and in obedience to 
the dictate of the Emperor, Yama- 
shita laid down his arms. Soon he 
and some eighteen hundred other 
offenders against the laws of war 
were arraigned and charged with 
their violation. The charge against 
him was that he “permitted” his 
troops to commit “brutal atrocities 
and other high crimes”, this in con- 
travention of the international laws 
of war which place upon command- 
ers the duty of protecting noncom- 
batants. General MacArthur was 
making good on his Leyte beach 
declaration! 


Yamashita’s trial was the first of 
the long list. The military commis- 
sion was composed of five general 
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officers, and, for the defense, five 
\merican officers and one Filipino 
were detailed, the six being lawyers 
in civil life. One of them, Captain 
Reel, has written the book now un- 
der discussion. In their thankless 
task, they seem to have performed in 
the best tradition of the American 
civil courts in so far as an impatient 
commission would allow them. Prior 
to and during the trial, they made all 
possible motions for delay and ob- 
jected with great frequency, but were 
usually summarily 
told to proceed. 


overruled and 

The prosecution endeavored to 
support the charges of “permitting” 
war crimes, by showing that the 
atrocities were so widespread and in 
vast numbers that Yamashita 
“must have known of” and therefore 


such 


permitted them. For twenty days wit- 
nesses testified to war crimes by the 
Japanese army so widespread, so 
atrocious and so vast in number that 
it would seem that they must have 
rocked the Philippine Islands and 
that no one, in particular the com- 
mander of the troops, could have 
been ignorant of them. But actual 
proof that he ordered, knew of, or 
even suspected the atrocities was 
meager. 

The defense maintained that the 
\mericans and the guerrillas had so 
disrupted Yamashita’s command that 
he was not even able to communicate 
with his units, let alone control them 
during the period of actual atrocities. 
He testified that he “never heard of 
the killings”; that he never at any 
time issued any order for military 
action against unarmed civilians and 
that he strongly disapproved of any 
such actions, and would have taken 
immediate steps had any such in- 
stances come to his notice while his 
power to command remained. He 
said, and it seemed uncontrovertible, 
that the Navy in Manila had flatly 
refused his order to get out and that 
the American Army surrounding the 


city at that time had made it impos- ° 


sible for him to enforce his order, or 
to control the actions of the garrison. 
He argued that what he could not 
prevent, he could not “permit”! 


The commission listened to evi- 


dence and arguments for five weeks, 
and after two days consideration and 
the announcement that the accused 
had concededly faced 
found him guilty of failing to pro- 
vide the effective control of his oops 
required by circumstances and sen- 
tenced him to be hanged. 


difficulties, 


Of the fairness of the system of 
military justice, the detachment of 
General MacArthur and the fitness 
of the five generals to try the case, 
Captain Reel takes a dim view. He 
had great objections to the “haste” 
of the proceedings and found “un- 
believable” the rules of evidence, 
which followed those adopted by in- 
ternational tribunals for the trial of 
war criminals rather than those of 
the courts of the United States. He 
shared with a dissenting Justice of 
the Supreme Court the opinion that 
“any human being”’ in the clutches of 
the United States is entitled to the 
guarantees of the Fifth Amendment, 
an opinion which the Court seems to 
have had in mind in its latest deci- 
sion on the subject (Johnson v. Eisen- 
trager, June 5, 1950) in which it says: 
“American citizens conscripted into 
the military are thereby 
stripped of their Fifth Amendment 
rights” and “It would be a paradox 
indeed if what the Amendment .de- 


service 


nied to Americans it guaranteed to 
its enemies”. 

The case was promptly appealed 
to the Supreme Court of the United 
States, counsel submitting petitions 
for writs of habeas corpus, prohibi- 
tion and certiorari. The Court held 
that the trial of the petitioner “was 
in complete conformity to the Act 
of Congress sanctioning such tri- 
bunals” and that “the commission’s 
rulings on evidence and the mode of 
conducting those proceedings against 
petitioner are not reviewable by the 
courts”. It defined the authority of 
civil courts to review the determina- 
tions of “military tribunals sanc 
tioned by Congress” as extending no 
further than to inquire into the 
“lawful power of the commission to 
try the petitioner for the offense 
charged” and to “grant writs of 
habeas corpus for the purpose of in- 


quiry into the cause of restraint of 
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liberty” and said that it found that 
“the detention of the prisoner for 
trial and his detention upon convic- 
tion, subject to the prescribed review 
by the military authorities, were law- 
ful.” The petition was denied and 
the petitioner hanged. 

Captain Reel has continued his 
special pleading in a dramatic and 
vivid book. It is highly critical, not 
only of all who had any part in the 
Philippine conviction, but of the 
majority opinion of the Supreme 
Court. It holds up to scorn the Presi- 
dent and his military aide who re- 
fused to intervene. It is intended to 
be a “shocker” and will be so to the 
many who are unaware of systems of 
jurisprudence and rules of evidence 
other than which is de- 
signed for the protection of juries un- 


our own, 
skilled in weighing evidence, rather 
than for the use of judges compe- 
tent to sift, reject or accept. The 
characterizations of those who dif- 
fered from Captain Reel are ob- 
viously not impartial and the book 
can not be recommended as objective 
reporting. 

CHARLES D. HERRON 


Bethesda, Maryland 


Epiror’s Note: General Charles D. 
Herron is a retired regular Army 
officer now living in Bethesda, Mary- 
land. He entered West Point in 1895 
graduated in 1899 and served in every 
from second 
lieutenant general 
prior to his final retirement in 1946. 
He served in the Philippines, Pan- 


commissioned grade 
lieutenant to 


ama, France and many stations in 
this country. In the first World War, 
he organized and trained the 313th 
Field Artillery, from which he was 
detailed to General Pershing’s staff. 
His decorations were numerous, in- 
cluding the Legion of Honor and, 
the Distinguished Service 
Medal. World War II, as he says, 
he fought in the Pentagon! In the 
covering letter which he sent with 
this book review, he tells this inter- 
esting anecdote: 


twice 


About a dozen years after my re- 
turn from service in the Philippine 
Insurrection in 1899, the conductor on 
a Pennsylvania train, after taking up 


(Continued on page 765) 
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® This is my valedictory message 
through the President’s Page. The 
twelve months which have passed 
since I assumed office might have 
been arduous had they not been so 
intensely interesting and enjoyable. 
I am grateful for the opportunity to 
have been of service to our profes- 
sion. I sincerely hope that the result 
of the labors of all of us during the 
year will prove fruitful in the years 
ahead. 

During the course of the year I 
visited thirty-three states and made 
speeches before twenty-four state 
bar associations; twenty-five local bar 
associations; the Tenth Circuit Judi- 
cial Conference; the National Asso- 
ciation of Attorneys General; and 
nine law school student bodies. 

In addition, I attended meetings 
of three local bar associations and 
spoke twice over nation-wide radio 
broadcasts on the “Lawyer Refer- 
Plan” “Our Free- 


One could not come in con- 


ence and Basic 
.doms”’. 
tact as I have with thousands of law- 
yers throughout the country without 
having reénforced an abiding faith in 
the character, ability and spirit of 
public service of the profession. 

I am sincerely grateful to all of the 
officers of the various state and local 
bar associations for the unfailing and 
gracious hospitality which they ex- 
tended to me and to Mrs, Gallagher 
when it was possible for her to accom- 
pany me. 
conflicting engagements, I was pre- 
vented from accepting the invitations 
of a number of state and local bar 


I regret that, because of 


associations who so kindly invited 
me to their meetings. 
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Seven Objectives 

Were Emphasized 

These are major objectives which 
were emphasized during the past year 
and toward which we should con- 
tinue to work: 

(a) Strengthening of ties between 
the American Bar Association and 
state and local associations, through 
a closer coérdination of their respec- 
tive activities; suggestions for crea- 
tion of committees and sections in 
each state and local organization par- 
alleling those of the American Bar 
Association to the extent that sub- 
jects dealt with are of interest in a 
particular state. A good beginning 
has been made through the Special 
Committee on Coérdination and by 
the separate committees in each state 
and the Bar 
dents formed last February in Chi- 


Conference of Presi- 
cago. This is a continuing program 
which will take time to develop fully. 

(b) Improvement of the adminis- 
tration of justice through adoption 
in each state of “Minimum Stand- 
ards of Judicial Administration”, as 
outlined in Chief Justice Vanderbilt's 
book of that title, and adoption of 
the American Bar Association plan 
for the selection of judges of state 
courts. 

(c) Extension of legal aid societies 
and lawyer reference service plans 
to the end that adequate legal serv- 
ices may be made available to all 
people in need of them. 


(d) Promotion of a comprehensive 


program of education to teach the 
duties and obligations of citizenship 
through the Committee on American 
Citizenship, and thus to uphold and 


defend the Constitution of the 


United States and maintain a repre 
sentative form of government; 

(e) Prevention of the unauthor 
ized practice of the law by laymen 
or lay agencies. 

(f) Promoting competence in the 
members of the profession through 
high educational standards for legal 
training and admission to the Bar, 
and providing for continued legal 
educational activity after admission 
to enable lawyers to adjust thei 
methods of practice to the ever-chang 
ing character of present-day America. 

(g) Insistence upon maintenance 
of highest ethical standards and pro- 
viding for strict disciplinary action 
against those unwilling to abide by 
them. 

These objectives are of the greatest 
importance to the profession and to 
the public. I earnestly urge all ow 
members to become active in the 
work of achieving them, in setting 
up state and local committees where 
such committees do not yet exist, and 
in supporting them vigorously where 
they do. 

In these critical days when ou 
whole Western civilization is in such 
dire peril, it is more important than 
that 
leadership in their local communi 


ever before lawyers assume 
ties, to explain the great issues of the 
day on a nonpartisan basis, so that 
people may understand the pros and 
cons of the varied policies that are 
urged upon them and make thei 
decisions on the basis of informed 
judgments; that people be urged, by) 
persuasion and good example, to 
exercise their franchise to vote in all 
elections; that our citizens be made 
constantly aware of what libert) 
means and that it can be retained 
only by diligence and a firm deter 
mination to be free. No greater pub 
lic service can be rendered than in 
this field of education in Americat 
citizenship. 


Special Session of Supreme Court 

Will Admit Lawyers 

Grateful appreciation is due to Chie! 
Justice Vinson and the members of 
the Supreme Court of the United 
States for acting favorably upon my 
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request, as announced in the August 
issue of the JOURNAL, that a special 
session of the Supreme Court be held 
in Washington on Wednesday, Sep 
tember 20, 1950, to enable all lawyers 
who are in Washington at the time 
of the Annual Meeting of the Ameri 
can Bar Association to make applica 
tion for admission to practice before 
the Supreme Court of the United 
States. All lawyers who plan to be in 
Washington at that time and who 
wish to be admitted to practice be- 
fore our highest court should make 
application to the Clerk of the Su- 
preme Court for the necessary papers 
which must be filed as a condition 
to a motion to be admitted to prac- 
that Court. I shall be 


happy to move the admission of any 


tice before 


persons who are members of the 
\merican Bar Association and whose 


papers are in order at that time. 


Members Should Take Interest 

in State Delegates Election 

One of the members of the House olf 
Delegates has written to me express- 
ing concern over the smallness of the 
vote cast recently in a number olf 
states, particularly in New York, in 
the balloting for the position of 
State Delegate. He points out that 
elections were held to fill vacancies 
or full 
that the percentage of ballots re- 
total 
ranged from a high of 78.9 per cent 
in North Dakota to a low of 28 per 


terms in twenty-two states; 


turned to the ballots mailed 


cent in New York, and that in the 
twenty-two states involved only 9497 
of a total membership in good stand- 
ing of 20,066 (47.33 per cent) exer- 
cised their right to vote. Incidental- 
ly, I may remark that this is just 
slightly below the national average of 
the eligible voters casting their bal- 
lots in the last national election. 
Lawyers fail in their duty as lawyers 
and as citizens when they fail to ex- 
ercise their right of suffrage, whether 
it be in a political election or in the 
election of important officers in our 
own bar associations. 
My correspondent writes: 

This raises in my mind a very sig 
nificant question, and that is what can 
be done to stimulate the interest of 
members in the election of State Dele- 


gates. If a man has no contest it seems 


to me his friends should at least see 


that he gets a substantial majority 
vote of the membership in his State in 
good standing and qualified to vote, 
and if he has opposition there is even 
more reason to expect active balloting 


from the membership 


The position of State Delegate is 


a most important one in the organ- 


ization of the American Bar Associa- 
tion, and it is quite necessary that 
the members take an active interest 
in who represents their state, as State 
Delegate, in the House of Delegates. 
Therefore, all members, whether there 
is a contest or not, are urged to cast 
their ballots in all future elections, 
and thus evidence their interest in 
their organization and the work it is 
doing and their endorsement of their 
this 


representative in important 


position. 

Suggests Activities 

for Local Bar Associations 
While I 
meeting of the Texas State Bar Asso 


was in attendance at the 
ciation, it came to my attention that 
the Brazos County Bar Association 
had won the award of merit of the 
Texas Bar Association for outstand- 
ing work for the past two years in the 
class of bar associations in counties 
of less than 50,000 population. There 
are about twenty lawyers in that 
county. I was informed that the 
young lawyers who returned from the 
Service after World War II were de- 
termined that their county bar asso- 
ciation should become a force in the 
community, and render service to the 
public, to the schools, and to the 
Bench and Bar. They have made 
an outstanding contribution. 

Here are a few illustrations of 
what they did: they compiled a brief 
of all arguments, pro and con, in 
connection with all controversial 
public issues confronting the voters 
of Brazos County and advertised that 
speakers would be furnished for 
meetings of interested groups, such 
as luncheon clubs, women’s organiza- 
tions and others, who wished infor- 
mation with reference to any of the 
various issues. Requests for speakers 
were numerous and never went un- 
fulfilled. The speakers did not ad- 


vocate their personal views regard- 
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ing the issues, but presented informa 
tion of an educational and instruc- 
tive nature. 

Ihe Brazos Bar set up a legal aid 
clinic to help indigent persons to ob- 
tain their legal rights. Cases coming 
to the clinic were reported to the 
president of the local Bar, who, in 
turn, referred each case to a qualified 
member of the Bar. 

\ radio program, begun the pre- 
vious year, was completed on the 
topic of the “Law in Action” and a 
new radio program begun for the 
present year on the topic of “Liberty 
Under Law”. A successful legal in- 
stitute was also held, the subject 
of discussion being “Procedure: State 
and Federal’”’. 

Ihe bar association also furnished 
judges for speaking contests in 
schools and colleges and offered med- 
als for competition in each of the 
three schools in the community. 

This shows what can be done by a 
small bar association where there are 
public-spirited lawyers who love their 
profession and recognize their duty 
to serve the public. No doubt there 
are many others who are doing 
equally fine work whose activities 
have not come to my personal atten- 
tion, but it is important that the 
spirit of public service be a force at 
work in all of us and that we evi- 
dence it in every possible way. The 
fine work of the Brazos County Bar 
Association should serve as an ex- 
ample to other local assaciations, 


regardless of size. 


Administrative Law Handbook 

Will Be Delayed 

In the July issue of the Journat | 
referred to the fact that the Section 
of Administrative Law expected to 
have ready for publication by Sep- 
tember | a handbook on the basic 
materials underlying administrative 
law. Unfortunately, the illness of the 
member of the Section working on 
this book has delayed its completion. 


Pennsylvania Lawyer 
Urges Interest in Bar Work 


\ prominent member of the Colum- 
Bar 
Pennsylvania wrote me recently: 


bia County Association in 
(Continued on page 781) 
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a Welcome! 


In Washington in a few days there will convene for the 
first time in joint session the Canadian Bar Association 
and the American Bar Association. The lawyers of 
Canada have been our friends for many years. Their 
ideals and their standards are of the highest. We have 
grown up together in the profession; we have both 
developed the administration of justice against the 
same background of inheritance. We speak the same 
language. 

We of the American Bar greatly admire, for their 
character and their achievements, their stout hearts, 
their genial friendliness, our neighbors north of the 
border,—that magic, imaginary line reaching for three 
thousand miles across the continent, with never a fort 
nor a guard, serving rather to knit our two peoples more 
closely than to divide them from each other. More than 
once we have stood shoulder to shoulder on great 
battlefields in the cause of freedom. Still shoulder to 
shoulder we stand today, striving together for the 
preservation of liberty under the law. And so it is with 
great delight and satisfaction that we extend our hand 
in welcome with warmest greeting from the heart. 


ws Survey 
We are privileged to publish in this issue the Third 


Progress Report of the Survey of the Legal Profession. 
The record of achievement is notable. The plans for 
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further development give promise of impressive accoin 
plishment. No man could have given of himself mor 
unstintingly and with more single-mindedness than has 
Reginald Heber Smith, the Director, during these past 
three years. The inspiration of his example and leader- 
ship is evident in the results that flow so happily from 
the efforts of all those engaged in this work. 


a American Law Student Association 


Elsewhere in this number of the JOURNAL we present 
a report of the development of the American Law 
Student Association submitted by its president, Richard 
J. Flickinger. 

The young man must always be the backbone of the 
profession and especially of the activities of the organ- 
ized Bar. He cannot begin too early to learn of the 
problems that lie before us and of the manner in which 
we have tried to meet similar problems in the past. 
Study will persuade the younger members of the Bar 
that there is great need for improvement and great 
opportunity to revise the manner in which the work of 
the American Bar Association is being carried forward. 
Until last fall there was no well defined medium 
through which law students might acquaint themselves, 
as a part of their legal education, with the duties which 
will surely fall upon their shoulders when they are 
admitted to the Bar and when, if they would discharge 
their obligation to their chosen profession and to the 
public, they must join hands in the activities of those 
who have banded themselves together for better service. 
Progress has been marked during this short year of the 
life of the American Law Student Association. Start 
ing with delegates from forty-six accredited law schools 
last September, it now includes in its membership more 
than seventy member law schools representing a total 
enrollment of approximately 30,000 students. This is 
an inspiring picture, made possible by the industry and 
intelligence of representatives of the American Ba 
Association and its Junior Bar Conference in collabora- 
tion with those students who have grasped quickly the 
importance of the project and have been willing to 
devote their energy to its development. 


= Let the People Speak 


The most important contribution to be made today by 
individual lawyers and the organized Bar in the effort 
to sustain our government is in educating our citizens. 
They must be taught the historic background of our 
Republic under which we enjoy more freedom, greater 
opportunities for individual progress, more pleasant 
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living than any other people in the world. They must 
learn how this came about. They must know that we 
cannot maintain our enviable position unless we are 
constantly on the alert and always ready to fight for 
those rights we cherish. No one is better able than 
lawyers to teach the nature of these rights and the duties 
o' citizenship that go with them. We must all realize 
that the most sacred of them are based on immunity 
from interference with our liberty of action,—a guarantee 
of freedom from the imposition of restrictive control by 
the dictate of authority,—provided only we do not tres- 
pass upon the rights of others. All these most vital rights 
may be summarized, as Mr. Simmons so persuasively says 
in his paper, in the all-embracing term, the right to be 
let alone. Good citizens must know and appreciate the 
nature of the blessings we enjoy and the obligations 
that rest upon us to struggle for their maintenance. 
They must be made to understand that these advantages 
may be easily lost if the integrity of our Constitution is 
destroyed and the foundations of our Republic under- 
mined. This is the insidious objective of the Com- 
munists in their sinister and diabolic plot to overthrow 
the Government by violent revolution. And in their 
effort they ask the protection of the Constitution they 
would destroy. President Gallagher has treated effec- 
tively of these questions in his July 4 broadcast. 

The people themselves by the terms of the Tenth 
\mendment are the repository, with the states, of all 
powers not delegated to the United States nor prohibited 
to the states. No form of government has ever been 
found as well able to protect the happiness and well 
being of its people as the one under which we live. We 
may change it, if we wish, in the orderly method pro 
vided by the Constitution itself. But any change should 
represent the direct will of the people. It should never 
be permitted by indirection. And while we hope for the 
rest of the world conditions comparable to those under 
which we live, we do not propose to dilute our own 
standards in order that we may stand with others at a 
level far below what we have earned and now enjoy. 
lo this end we must be on guard lest change be brought 
about or amendment of the Constitution accomplished 
through the medium of treaties with foreign powers 
iffecting our domestic laws or Constitution by indirec- 
tion, without the direct sanction of the people. Treaties 
are, by provision of the Constitution, the supreme law 
of the land. Even now, according to press reports, the 
International Law Commission of the United Nations 
has recommended that an international criminal tribu- 
nal be established by the Assembly, and empowered by 
those nations that ratify the plan, to try individuals 
charged with the commission of international crimes. 
Chis would apply to all citizens of nations that had 
ratified conventions or treaties establishing such crimes. 


Various phases of these vital subjects are comprehen- 
sively and ably covered in the pages of this issue by 
Mr. Holman, Mr. Ober and Mr. Ely. 
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COMMERCE 


Services Rendered by Real Estate 
Brokers Are Not in the Category of 
Services Exempted from Sherman Act 
® United States y. National Associa- 
tion of Real Estate Boards, 339 U. S. 
485, 94 L. ed Adv. Ops. 714, 70 S. Ct. 
711, 18 U. S. Law Week 4272. (No. 
428, decided May 8, 1950.) 

This was a civil action brought 
by the United States to enjoin the 
respondents from engaging in a price- 
fixing conspiracy in violation of 
the Sherman Act. The Government 
charged that the members of the 
Association in the District of Colum 
bia had conspired to fix the com- 
mission rates for their services as 
real estate brokers. A criminal case 
on the same charge was tried first 
and the defendant’s motion for ac- 
quittal was granted. Defendants then 
moved for summary judgment in 
the civil suit, contending that the 
judgment of acquittal in the criminal 
proceedings was res judicata. The 
trial court denied that motion, tried 
the cause, and entered judgment for 
defendants, holding that the agree- 
ment to fix brokerage rates, which 
was shown, was not a violation olf 
the Sherman Act and, as to two olf 
defendants, that they did not con- 
spire to fix the rates. 

On appeal to the Supreme Court, 
Mr. Justice DouGLas wrote the opin- 
ion of the Court reversing in part 
and affirming in part. He says that 
an illegal price-fixing scheme was 
proved unless the fixing of real es 
tate commissions is not included in 
the prohibitions of Section 3 of the 
Sherman Act. “Price-fixing is per se 
an unreasonable restraint of trade” 
he says. The District Court was ap- 
parently influenced by Section 6 of 
the Clayton Act (“the labor of a hu- 
man being is not a commodity or ar- 
ticle of commerce’’), he says, but it is 
a “misconception to assimilate the 
services involved here to those of em- 
ployees or to compare the present 
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case to those involving the applica- 
tion of the antitrust laws to labor 
unions”. “The fact that the [real es- 
tate brokerage] business involves the 
sale of personal services rather than 
commodities does not take it out of 
the category of ‘trade’ within the 
meaning of § 3 of the Act” he says. 
Without intimating an opinion as to 
the correctness of applying the term 
“trade” to the professions as used in 
“restraint of trade”, he continues, it 
would be “precedent-breaking” to ex- 
empt real estate brokers from the op- 
eration of the antitrust laws. “Their 
activity is commercial and carried on 
for profit... . The competitive stand- 
ards which the Act sought to preserve 
in the field of trade and commerce 
seem as relevant to the brokerage bus- 
iness as to other branches of commer- 
cial activity”. 

As for the Association’s res judi- 
cata argument, the difference in de- 
gree of the burden of proof required 
in criminal and civil cases precludes 
application of that doctrine, he de- 
clares. 

He rejects the Government's re- 
quest to set aside the ruling of the 
lower court that, as to two of defend- 
ants, they did not conspire to fix and 
prescribe the rates of commissions, 
saying that under Rule 52 of the Fed- 
eral Rules of Civil Procedure, find- 
ings of fact cannot be set aside “un- 
less clearly erroneous”. The judg- 
ment was affirmed as to those two ap- 
pellees and reversed as to the others. 

Mr. Justice FRANKFURTER and Mr. 
Justice CLARK took no part in the 
consideration or decision of the case. 

Mr. Justice JACKSON wrote a dis 
senting opinion, in which he said 
that the Court does not impart any 
standards for distinguishing between 
real estate brokerage and the profes- 
sions or labor that is permitted to or- 
ganize. He says that he is “not per- 
suaded that fixing uniform fees for 
the broker’s labor is more offensive 
to the antitrust laws than fixing uni- 
form fees for the labor of a lawyer, a 
doctor, a carpenter, or a plumber”. 


He would aifrm the lower court's 
decision. 

The case was argued by Peyton 
Ford and Victor H. Kramer for the 
United States, and by William E. 


Leahy for the Association. 


CONSTITUTIONAL LAW 


Provision of Labor Management Re- 
lations Act Requiring Union Officers 
To File Non-Communist Affidavits 
Held Constitutional 
Communications Asso- 
I. O. v. Douds, United 
Steelworkers of America v. National 
Labor Relations Board, 339 U. S. 382, 
94 L. ed. Adv. Ops. 597, 70 S. Ct. 674, 
18 U. S. Law Week 4298. (Nos. 10 
and 13, decided May 8, 1950.) 
® Osman v. Douds, 339 VU. S. 846, 
94 L. ed. Adv. Ops. 905, 70 S. Ct. 
901, 18 U. S. Law Week 4412. (No. 
12, decided June 5, 1950.) 


@® American 
ciation, C. 


In Nos. 10 and 13, the Court up 
held the constitutionality of Section 
9 (h) of the Labor Management Re 
lations Act of 1947 requiring union 
ofhcers to sign non-Communist aff 
davits as a condition to receipt of 
certain statutory advantages. No. 10 
was a suit to enjoin the Board from 
holding a representation election in 
a unit in which the appellant was 
employee representative without pet 
mitting its name to appear on the 
ballot. The complaint alleging that 
the requirement of non-Communist 
affidavits was unconstitutional was 
dismissed by a three-judge court. In 
No. 13, the filed an 
labor practice complaint with the 
Board. 
pany guilty of refusing to bargain on 


union unfair 


The Board found the com 


the subject of pensions, but post 
poned the effective date of its order, 
pending compliance with Section 
9(h). The Court of Appeals upheld 
the Board. The unions contended in 
each case that Section 9 (h) was a vio 
lation of the First Amendment. 

The opinion of the Court was d 
livered by the Cuter Justice. He says 
that Congress’ purpose in enacting 
Section 9(h) was to prevent the so 
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called “political strike”, which it had 
determined presented an obstruction 
to the free flow of interstate com 
merce. Congress had evidence, he 
says, that Communist leaders of 
labor unions had in the past and 
would continue in the future to sub 
ordinate legitimate union objectives 
to obstructive strikes dictated by 
Communist Party policy. It is not 
merely a question of denying union 
officers the right to hold what politi 
cal views they will, as contended by 
the union, or of merely withholding 
benefits granted by the Government 
from noncomplying unions, as con 
tended by the Board, he says. The 
(ct imposes restrictions upon non 
complying unions that would not 
exist if the Board had not been estab 
lished, while on the other hand it 
does not forbid persons who reluse 
to sign affidavits to serve as union 
officers. “Political affiliations of the 
kind here involved”, he says, “no 
less than business afhliations, provide 
rational ground for the legislative 
judgment that those persons pro- 
scribed by § 9(h) would be subject 
to ‘tempting opportunities’ to com 
harmful to the 


mit acts deemed 


national economy”. It is not unlike 
many other statutes that prohibit 
specified groups from holding posi- 
tions of power because in the legis 
lative judgment they threaten abuse 
of that power, he declares. 

The unions are misconceiving the 
purpose of the “clear and present 
danger” test when they urge that it 
must be applied here, he says, for 
this Act is not aimed at preventing 
dissemination of Communist doc 
trine because of unlawful acts that 
it may promote; the statute is in 
tended to protect the free flow of 
commerce from ‘‘what Congress con 
siders to be substantive evils of con- 
duct that are not the products of 
. it regulates harm- 


ful conduct which Congress has de 


speech at all... 
termined is carried on by persons 
who may be identified by their politi- 
cal affiliations and beliefs”. ‘‘{['T]he 
problem is one of weighing the prob 
able effects of the statute upon the 
free exercise of the right of speech 


and assembly against the congression- 














al determination that political strikes 
are evils of conduct which cause sub 
The Court think, 


he continues, that the 


stantial harm... .” 
legislative 
judgment that interstate commerce 
must be protected trom a continuing 
threat of political strikes is a pel 
missible one here. 

If read very literally, the section 
might be in danger of unconstitu 
tionality, but it is the duty of the 
courts to construe it so as to avoid 
that danger, he declares. According 
ly, if it is construed as applying to 
persons who belong to organizations 
that advocate the illegal overthrow 
of the Government by force as an 
objective and not merely as a proph 
ecy, he says, the congressional put 
pose is served and it is only to those 
persons that the act applies. The sole 
effect of this statute is to force one 
who believes in the overthrow of the 
Government by force to relinquish 
his position as a union leader or to 
deny his belief. The answer to the 
contention that upholding this sort 
of legislation gives the Government 
unlimited power over beliefs and 
opens the way to disclosure of atti 
tudes on all manner of racial, eco 
nomic, moral and political issues, he 
says, is that that result does not fol 
low “while this Court sits’. 

As for the unions’ contention that 
the terms of the Act are unconstitu 
tionally vague, he says that while 
one might think of hypothetical cases 
where the meaning of some ol the 
language would be a nice question, 
the constitutional vice of vagueness 
is not present here because “punish 
ment is restricted to acts done with 
knowledge that they contravene th« 
statute”, 

Nor is the Act a bill of attainder, 
he says, for it does not punish for 
past acts, but is intended to prevent 
future acts. Members of the groups 
mentioned in the Act “are tree to 
serve as union officers if at any time 
they renounce the allegiances which 
constituted a bar to signing the afh 
davit in the past”. 

Mr. Justice Doucias, Mr. Justice 
CLARK and Mr. Justice Minton took 
no part in the consideration or de 


cision of Nos. 10 and 13. 
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Mr. Justice FRANKFURTER wrote 
an opinion concurring except as to 
the holding on the vagueness of the 
statutory language. He says that to 
ask avowal that one “does not believe 
in, and is not a member of or sup 
ports any organization that believes 
in... the overthrow of the United 
States Government... by any illegal 
or unconstitutional methods” is to 
ask “assurances from them regarding 
matters that open the door too wide 
to mere speculation or uncertainty”. 
If the statute could be construed to 
cover only disavowal of membership 
in the Communist Party or an or- 
ganization that is in fact a controlled 
cover for that Party, or of active be 
lief as a matter of present policy in 
the overthrow of the Government by 
force, he would so construe it, but 
he thinks that what Congress wrote 
makes that impossible. But since the 
objectionable portions of the Act are 
severable from the valid portions, he 
says, he would remand to give oppor- 
tunity to obey merely the valid por- 
tions. 

Mr. Justice 


opinion dissenting in part and con- 


JACKSON wrote an 
curring in part. He thinks that there is 
evidence upon which Congress could 
decide that the Communist Party 
differs from other political parties 
and that it is a “revolutionary junta” 
that aims at seizing the powers of 
Government by force rather than 
acquiring them through the free vote 
it has 


sought to gain power by acquiring 


of the electorate, and that 


control of labor unions, and that 


every member of the Communist 
Party is an agent to execute its pro- 
gram. Congress cannot have less 
power to protect unions from Com- 
munist Party domination than from 
employer domination, he says. 

He disagrees, however, with that 
part of the opinion of the CHtrr 
Justice that implies that union ofh- 
cers can be made to swear that they 
do not believe in the overthrow of 
the Government by force. He points 
out that many of the Founding Fa- 
thers believed in the right of revolu 
tion, and he says that he does not 


think that Congress can impose pen- 
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alties for mere beliefs not accompan- 
ied by overt acts. 

Mr. Justice BLACK wrote a dissent- 
ing opinion. There is no precedent 
for saying that the power of Congress 
over includes 
power to proscribe “beliefs and po- 
litical affiliations”, he says. Penalties 


interstate commerce 


should be imposed only for a per- 
son’s own conduct, he declares, and 
guilt should not be imputed solely 
from association or affiliation with 
political parties or other associations. 
Douds, the Court 
affirmed the decision of a district 
court upholding the constitutionality 
of the requirement, declaring per 
curiam that the case ‘‘was heretofore 
held for, and presents the same issues 
involved in” Nos. 10 and 13. The 
opinion announces that with regard 
to that part of the section of the 


In Osman v. 


Labor Management Relations Act 
which is concerned with membership 
in, or affiliation with, the Communist 
Party, the requirement is held to be 
constitutional. Mr. Justice BLAck 
dissented for the reasons stated in his 
dissent in Nos. 10 and 13. 

The Court was equally divided 
as to the constitutionality of other 
relevant parts of the section. Mr. 
Justice Minton agreed with the 
views of the Cuter Justice, Mr. Jus- 
tice Rerp and Mr. Justice BurTON 
in Nos. 10 and 13. Mr. Justice BLAck, 
Mr. Justice FRANKFURTER and Mr. 
Justice Jackson adhered to their 
views in those cases. Mr. Justice 
Doucias joined the dissenting opin- 
ions of Mr. Justice BLack, Mr. Jus- 
tice FRANKFURTER and Mr. Justice 
JACKSON in Nos. 10 and 13 insofar as 
they hold unconstitutional the por- 
tion of the oath dealing with beliefs. 
He voted to reverse, being of the 
opinion that the provisions of the 
oath are not severable. 

Mr. Justice CLARK took no part in 
the consideration or decision of No. 
12. 

The cases were argued by Victor 
Rabinowitz for the CIO, by ‘Thomas 
E. Harris for United Steelworkers, 
by Philip B. Perlman for the Na- 
tional Labor Relations Board and 
by Samuel H. Newberger for Osman. 
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CONSTITUTIONAL LAW 


Picketing To Compel Operator of 
Store To Hire Negroes as Clerks in 
Proportion to Number of Negro Cus- 
tomers May Be Enjoined Under State 
Law Without Violation of Right of 
Free Speech Guaranteed by Four- 
teenth Amendment 


® Hughes v. Superior Court of Cali- 
fornia, 339 U. S. 460, 94 L. ed. Adv. 
Ops. 637, 70 S. Ct. 718, 18 U. S. 
Law Week 4274. (No. 61, decided 
May 8, 1950.) 

Petitioners were adjudged guilty 
of contempt of court for “wilfully 
disregarding” an injunction order- 
ing them to cease picketing a grocery 
store in Richmond, California. The 
petitioners were attempting to com- 
pel the store to hire Negroes to re- 
place white clerks who quit or were 
transferred until the number of 
Negroes employed approximated the 
proportion of Negroes to whites in 
the community. They defended their 
failure to comply with the injunc- 
tion by asserting that it deprived 
them of the liberty assured them by 
the due process clause of the Four- 
teenth Amendment. An appellate 
court annulled the contempt judg- 
ment, but the California Supreme 
Court reinstated it on review, hold- 
ing that the purpose of the picketing 
was unlawful even though pursued 
by peaceful The United 
States Supreme Court granted cer- 


means. 


tiorari to consider claims of infringe- 
ment of the right of freedom of 
speech as guaranteed by the due 
process clause. 

Mr. Justice FRANKFURTER delivered 
the opinion of the Supreme Court 
affirming. He quotes the language 
of the California Supreme Court, 
which said that the petitioners 
would “Make the right to work. . . 
dependent not on fitness for work 
nor on an equal right of all, re- 
gardless of race, to compete in an 
open market, but rather on member- 
ship in a particular race”. If due 
process prevents California from 
banning such picketing, Mr. Justice 
FRANKFURTER says, there can be “no 
prohibition of pressure to secure 
proportional employment on ances- 
tral grounds of Hungarians in Cleve- 
land, of Poles in Buffalo, of Germans 


in Milwaukee, of Portuguese in New 
Bedford, of Mexicans in San An 
tonio, of the numerous minority 
groups in New York, and so on”. 
The state may well believe that such 
constitutional sheltering would en 
courage the use of picketing to com- 
pel employment on the basis of racial 
discrimination, he says. 

While picketing is a mode of 
communication, he continues, “‘it is 
inseparably more and 
different. . . .” “Picketing, not being 
the equivalent of speech as a matter 
of fact, is not its inevitable legal 
equivalent” he declares, and it is 
not beyond the control of the state 
“if the manner in which picketing 
is conducted or the purpose which 


something 


it seeks to effectuate gives ground for 
its disallowance”. Specific situations 
control the decision of such ques- 
tions, he says, and “the boundary 
line between the competing interests 
of society involved in the use of 
picketing cannot be established by 
general phrases”. 

Mr. Justice BLack and Mr. Jus- 
tice MINTON concurred in the judg- 
ment of the Court, being of the 
opinion that the case was controlled 
by the principles of Giboney v. Em- 
pire Storage & Ice Company, 336 
U. S. 490. 

Mr. Justice Rrep concurred, also 
citing the Giboney case, and noting 
that he read the opinion of the 
Supreme Court of California to hold 
that the pickets sought discrimina- 
tion in favor of persons of the Negro 
race, a discrimination unlawful in 
California. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

The case was argued by Bertram 
Edises for the petitioners, and by 
Frank S. Richards for the respond- 
ents. 


LEGISLATURE 


Absence of Quorum of Committee of 
Congress, When Raised for First Time 
at Trial for Wilful Refusal To Comply 
with Subpoena Duces Tecum Issued 
by Committee, ls Not Ground for Re- 
versal of Conviction—Prohibition of 
Use of Testimony Before Congres- 
sional Committee Applies Only in 
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Prosecutions for Criminal Acts Occur- 
ring Prior To Giving of Testimony 
= United States v. Bryan, 339 U. S. 
323, 94 L. ed. Adv. Ops. 683, 70 S. 
Ct. 724, 18 U. S. Law Week 4282. 
(No. 99, decided May 8, 1950.) 

The respondent was convicted of 
wilful default in violation of R. S. 
$ 102 after she refused to comply with 
a subpoena ordering her to produce 
records of the Joint Anti-Fascist Ref- 
ugee Council, of which she was exec- 
utive secretary, at a hearing of the 
House Committee on Un-American 
\ctivities. At the time her ground 
for refusal was that the Committee 
had no constitutional right to de- 
mand books and records. Later, at 
the trial, she contended that a quo- 
rum of the Committee was not pres- 
ent at the time of her refusal, and 
that she was therefore not guilty of a 
wilful default. The trial judge with- 
drew that issue from the jury, in- 
structing them that the Committee 
was a validly constituted committee 
of Congress at the time of her ap- 
pearance before it. The Court of Ap- 
peals for the District of Columbia 
reversed the judgment on the ground 
that the presence of a quorum of the 
Committee was a material question 
of fact that should have been left to 
the jury. 

The opinion of the Court revers- 
ing the Court of Appeals was de- 
livered by the Cuier Justice. He 


notes that respondent is relying 
upon certain precedents of the 
House of Representatives which 


allow challenge of a committee re- 
port on the ground that a quorum 
of the committee was not present 
when the report was approved and 
upon the Court’s decision in Chris- 
toffel v. United States, 338 U. S. 84 
(1949). The Christoffel decision is 
inapposite, he says, because that con- 
viction was for violation of a perjury 
statute requiring a “competent tri- 
bunal” to be present when the false 
testimony was given. There is no such 
requirement in R. S. § 102 under 
which respondent was convicted, he 
says, since it punishes for an in- 
tentional failure “to give testimony 
or produce papers upon any matter 
under inquiry” by a committee of 


Congress. Thus it was not part of the 
Government’s case that a 
quorum was present. The argument 
that respondent had the defense that 
she could not have complied with the 
subpoena because of the lack of a 


to show 


quorum before which to produce the 
papers as required, fails, he says, be- 
cause there was not even a modicum 
of good faith in her response to the 
subpoena. She did not raise the 
question of the quorum until the 
trial some two years after her ap- 
pearance before the Committee, he 
notes. Had the objection been made 
when she appeared before the Com- 
mittee, a quorum could easily have 
been obtained in a few minutes. 
To deny the Committee an oppor- 
tunity to consider the question of 
the quorum, is in itself a contempt 
of its authority, he declares. More- 
over, he notes, the transcript makes 
it clear, and she does not deny, that 
she would not have produced the 
records even if a quorum of the 
Committee had been present. 

He also rejects respondent’s argu- 
ment that the trial court should not 
have permitted the jury to hear the 
testimony given by her before the 
House Committee. Respondent re- 
lied upon R. S. § 859, now § 3486 
of 18 USC, which provides that “No 
testimony given by a witness before 

. any committee of either House, 

. shall be used as evidence in any 
criminal proceeding against him in 
any court, .. .” except in a prosecu- 
tion for perjury. The Cuter Justice 
reviews the history of this statute, 
noting that its purpose was to ex- 
tend protection to witnesses before 
congressional committees in order to 
obtain testimony. To allow it to be 
used, as Bryan urges, to protect a 
person who wilfully withholds testi- 
mony and is prosecuted for his de- 
fault would ignore the purpose of 
the statute, he says. Congress intend- 
ed the immunity granted “to apply 
only to past criminal acts concerning 
which the witness should be called 
to testify”. “A contrary view would 
simply encourage the refusal of wit- 
nesses to answer questions or pro- 
duce papers, quite contrary to the 
purpose of the statute.” 
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It was noted that Mr. Justice 
FRANKFURTER agreed in the opinion 
except as to the applicability of § 
3486 USC, to the facts of the case, 
which required him to dissent from 
the judgment of reversal. 

Mr. Justice DoucLas and Mr. Jus- 
tice CLARK took no part in the con- 
this case. 
Mr. Justice JACKSON wrote a con- 


sideration or decision of 


curring opinion in which he says 
that he agrees with the Court’s re- 
sult, but that he does not believe 
that it can be reconciled with the de- 
cision in the Christoffel case. “[WJe 
are not following the Christoffel de- 
cision and so I think we should can- 
didly overrule it’’, he says. 

Mr. Justice BLACK wrote a dissent- 
ing opinion in which Mr. Justice 
FRANKFURTER concurred. He dissents, 
he says, from the holding that 18 
USC § 3486 does not exempt Bryan 
from penalty. The statutory lan- 
guage is clear and precise, he says, 
and no part of the legislative history 
shows that Congress meant to permit 
use of testimony given before it to 
convict of any crime but perjury. 

The case was argued by Philip B. 
Perlman for the United States and 
by O. John Rogge and Benedict 
Wolf for the respondent. 


LEGISLATURE 

Member of Governing Board of Or- 
ganization Who Is Subpoenaed To 
Produce Before Congress Organiza- 
tion's Records Not in Her Possession 
Can Be Convicted of Wilful Default 
Upon Her Failure To Show That She 
Took Steps To Effect Their Production 
® United States v. Fleischman, 339 
U. S. 349, 94 L. ed. Adv. Ops. 697, 
70 S. Ct. 739, 18 U. S. Law Week 
4289. (No. 98, decided May 8, 1950.) 

This case arose from the same set 
of facts considered by the Court in 
United States v. Bryan, reviewed 
above. Fleischman was a member of 
the executive board of the Joint Anti- 
Fascist Refugee Committee, and, like 
Bryan, was indicted for wilful de- 
fault when she refused to produce 
records of that organization before 
the House Un-American Activities 
Committee. She was tried separately 
from Bryan and the other members 
of the Board, and, like them, her de- 
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fense in part was that there was no 
quorum of the Committee present at 
the time of her failure to produce the 
records. She was convicted of viola 
tion of R. S. § 102 and the Court 
of Appeals reversed. The Supreme 
Court granted certiorari. 

In its opinion the Court notes 
that her contentions as to the absence 
of a quorum and the applicability of 
R. S. § 859 were governed by the 
opinion in United States v. Bryan, 
and the sole question before it in the 
instant case was the sufficiency of the 
evidence to convict, 

The Cuter Justice delivered the 
opinion of the Court. He says that 
the evidence showed that the records 
of the Anti-Fascist Committee were 
under the joint control of the mem- 
bers of its executive board, of whom 
Fleischman was one. Respondent 
contended that she had no individ 
ual control over the records, he notes, 
and that there was therefore no 
evidence that their nonproduction 
resulted from anything she did o1 
failed to do. In reply, the Cutrr 
Justice says that the board jointly 
had power to produce the records, 
and the subpoenas required them to 
act jointly. So, “['T]o hold that, be- 
cause compliance with an order di- 
[the] 
organization requires common action 


rected to the directors of . . 


by several persons, no one of them is 
individually responsible for the fail- 
ure of the organization to comply, is 
effectually to remove such organi- 
zations beyond the reach of legis 
lative and judicial commands”, he 
declares. ‘““This Court and the state 


courts which have considered the 
matter... have adopted a contrary 
view.” The Government need not 


prove “that respondent did not o1 
had no good reason for failing to 
try to comply with the subpoenas 
insofar as she was able”. This would 
place upon the prosecution the seri- 
ous practical handicap of proving a 
negative proposition, he says. ‘The 
burden of the affirmative was not an 
oppressive one for respondent to 
take, he says, since she was merely 
called upon to show what steps she 
took to secure compliance with the 


subpoena or evidence excusing her 
ae] 
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take 


judgment of the Court of Appeals 


omission to such steps. The 
is reversed. 

Mr. Justice DouGLas and Mr, Jus- 
tice CLARK took no part in the con- 
sideration or decision of this case. 

Mr. Justice BLACK wrote a dissent- 
ing opinion in which Mr. Justice 
FRANKFURTER joined, He says that 
R. S. § 102 makes it a misdemeanor 
to refuse to obey two types of con- 
gressional orders—a subpoena to give 
testimony and a subpoena duces 
tecum. The latter, which is involved 
in this case, he says, does not require 
a witness “to sue and labor” to 
obtain possession of documents in 
order to obey. “A command to pro- 
duce is not a command to get others 
to produce or to assist in produc- 
ing’, he declares. Congress has con- 
tempt powers to supplement its sub- 
poena, he says, but prosecution under 
R. S. § 102 has a far narrower range 
than a proceeding for contempt, and 
even a citation is jus- 
tifiable 


contempt 
“only when a_ person has 
failed to comply with an order spe- 
cifying precisely what he must do, 
and when he has power to do what 
is ordered”. It is impossible under 
the Court’s doctrine to know pre- 
cisely what steps were required of 
Fleischman if she was to avoid con- 
viction of violation of the statute, 
he says. The case was tried on the 
theory that Fleischman was guilty 
only if she “acted in concert with 
other members of the board to pre- 
vent production . . .”, he continues, 
but the Court’s opinion rests on a 
The 
relies upon Fleischman’s statements 


different theory. Court also 
before the House Committee, he says, 
but these are inadmissible under 18 
USC § 3486. Furthermore, there was 
no showing that Fleischman had any 
power to call a board meeting, he 
declares, and yet any such official 
action she might have taken would 
have to be taken at such a meeting. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion. He quotes from 
the language of Edgerton, J., in the 
Court of Appeals summarizing the 
then 


Government's evidence, and 


continues, saying that Fleischman 


was summoned to produce papers, 


and did not produce them. For the 
failure, he says, she was prosecuted 
as one who “wilfully makes default”. 
“This record is barren of the proof 
which under our system of punitive 
justice would have warranted a jury 
to find that respondent was actively 
or passively responsible for the non 
production of the papers she was 
asked to produce.” A penal statute 
must 


not be applied beyond its 


terms, he declares, and the crime 
defined by it and charged in the 
indictment must be established by 
proof beyond a reasonable doubt. 

The case was argued by Philip B. 
Perlman for the United States and 
by O. John Rogge and Benedict 
Wolf for petitioner. 


LABOR LAW 


Fair Labor Standards Act Held To 
Apply to Employees at Munitions 
Plant Owned by Government but 
Operated by Private Corporation Un- 
der Cost Plus-a-Fixed-Fee Contract 
® Powell v. United States Cartridge 
Company; Aaron y. Ford, Bacon & 
Davis, Inc; Creel v. Lone Star De- 
fense Corporation, 339 U. S. 497, 94 
L. ed. Adv. Ops. 663, 70 S. Ct. 755, 
18 U. S. Law Week 4261. (Nos. 96, 
79 and 58, decided May 8, 1950.) 
In these cases, the Court deter- 
mined that the Fair Labor Standards 
\ct applied to persons employed at a 
Government-owned munitions plant 
operated by a private contractor 
under a cost-plus-fixed fee contract 
made with the United States. The 
facts in each case were substantially 
the same: The Government hired 
the respondent companies to operate 
plants owned by the Government; 
most of the materials were supplied 
by the Government, and it had large 
rights of supervising, auditing and 
inspecting. The companies hired, 
paid and discharged the workers at 
the plant subject to the Govern- 
ment’s right to require discharge of 
any worker whose employment was 
deemed not in the public interest; 
the companies received in each case 
cost-plus-fixed-fee as compensation 
for their services, and were respon- 
sible for management and operation 
of the plants. In each case, employees 
sued for overtime pay, allegedly due 
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under the Fair Labor Standards Act. 

Mr. Justice Burton delivered the 
opinion of the Court. He declares 
that the workers were not employees 
of the United States within the mean- 
ing of Section 3(d) of the Act, which 
states that the word “Employer” as 
used in the Act “shall not include 
the United States’, saying that each 
contract referred to “employees of the 
Contractor” or “persons employed 
by the Contractor”. The contracts 
show it to have been the policy for 
the Government to refrain as much 
as possible from doing its own manu- 
facturing and to utilize private 
rather than public operation of the 
plants, he declares. The managerial 
duties imposed upon the companies 
were the duties of employers, he says. 
He notes that the purpose of the 
Fair Labor Standards Act was to 
raise living standards, and the muni- 
tion plants provided an appropriate 
place for the Act’s beneficial appli- 
cation. In order to show that the 
companies were engaged in the pro- 
duction of goods for commerce with- 
in the meaning of the Act, he calls 
attention to the words “transporta- 
tion... from any state to any place 
outside thereof” included in the Act's 
definition of commerce. There is no 
reason to exempt from the Act ‘‘pro- 
duction of munitions for interstate 
transportation for use or consump- 
tion, as distinguished from transpor- 
tation of them for sale or exchange”, 
he says. The language in the Act, 
exempting goods “after their deliv- 
ery into the actual physical posses- 
sion of the ultimate consumer there- 
of...” merely means that, after such 
delivery, the goods shall cease to be 
goods within the meaning of the Act, 
he says, and the fact that the muni- 
tions were to be delivered to the 
United States prior to their interstate 
transportation is not material, he de- 
clares. Reviewing the history and 
purposes of the Fair Labor Standards 
\ct and the Walsh-Healy Act (the 
terms of the latter were incorporated 
nto each of the contracts) he says 
that the two are not mutually exclu- 
sive, and so the application of the 
Walsh-Healy Act does not exclude 


application of the Fair Labor Stand- 


ards Act. 

Mr. Justice FRANKFURTER wrote a 
which Mr. 
Justice JACKSON joined, He declares 


dissenting opinion in 


that, under the cost-plus contract, 
the companies were in a sense but 
nominal parties here, since ulti- 
mately they would be repaid from 
the Federal Treasury. He says that 
the Government paid all the ex- 
penses of operating the plant and 
that the contractors did not advance 
their own money at any time. Wages 
and salary scales were subject to 
Government approval, and key em- 
ployees could not be assigned until 
the Contracting Officer had ap- 
proved. The Government audited 
all time cards and payrolls, and 
actually witnessed all payment of 
The 
exercised close supervision over the 


wages, he says. Government 
operations, he says, particularly with 
respect to personnel. The Govern- 
ment bore all the r sks. The designa- 
tion in the contracts of the com- 
panies as “employers” cannot be de 
cisive, he says, in a situation that 
is unique where there is no indi- 
cation that Congress ever intended 
the Fair 
apply. Since the real employer was 


Labor Standards Act to 


the United States, which was exempt 
from the Act, he would hold the Act 
inapplicable, he says. 

The cases were argued by Thomas 
Bond for Powell, by Bessie Mar- 
United States as 
amicus curiae, by June P. Wooten 
for Aaron, by Pat Coon and C. M. 
Kennedy for Creel, by William L. 
Marbury for respondents, by Robert 
H. McRoberts for United States 


Cartridge Company, by Otto Atchley 


golin, for the 


for Lone Star Defense Corporation, 
and by E. L. McHaney, Jr., for Ford, 
Bacon & Davis. 


LABOR LAW 


Fourteenth Amendment Does Not 
Prevent State from Enjoining Use 
of Pickets To Secure Union Shop in 
Business Conducted by Owner with 
No Employees 
® International Brotherhood — of 
Teamsters, Chauffeurs, Warehouse- 
men and Helpers Union, Local 309 
v. Hanke; Automobile Drivers and 


Demonstrators Local Union No. 882 


Review of Recent Supreme Court Decisions 


v. Cline, 339 U.S. 470, 94 L. ed. Adv. 
Ops. 644, 70 S. Ct. 773, 18 U. S. Law 
Week 4277. (Nos. 309 and 364, de- 
cided May 8, 1950.) 

These cases presented the question 
whether the Fourteenth Amendment 
bars a state from using the injune- 
tion power to prohibit the picketing 
of a business conducted by the owner 
himself without employees in order 
to secure compliance by him with a 
demand to become a union shop. 
Hanke and 
his three sons repaired and sold used 


In the Hanke case, 


automobiles and automobile accesso- 
ries. Hanke was a member of the 
union, and the union card was dis- 
played at their place of business. 
They thus received union patronage 
that they might not otherwise have 
had. The union negotiated an agree- 
ment with the Independent Auto. 
mobile Dealers Association, to which 
Hanke did not belong, providing 
that used car lots should be closed by 
6:00 Pp. M. on weekdays and all day 
Saturdays and Sundays. Hanke re- 
fused to abide by the agreement and 
The 
union picketed him. The facts of the 


surrendered his union card. 
Cline case are similar. A state court 
granted a permanent injunction in 
each case and the Supreme Court of 
Washington affirmed. Before the Su- 
preme Court of the United States, 
the unions contended that the in- 
junctions were an infringement of 
the right of freedom of speech. 

Mr. Justice 
nounced the judgment of the Court 


FRANKFURTER-= an- 


and an opinion in which the CHrer 
Justice, Mr. Justice JACKSON and Mr. 
Justice BurToN concurred. He notes 
that, as was held in Hughes v. Su- 
perior Court, supra, “while picketing 
has an ingredient of communication 
it cannot be dogmatically equated 
with constitutionally protected free- 
dom of speech”. A balance must be 
struck, he says, between the element 
of free speech in picketing and “the 
power of the State to set the limits 
of permissible contest open to in- 
dustrial combatants”. Here, he says, 
Washington decided that the inter- 
ests of self-employed small business- 
men were of more social value than 
this type of picketing; however, he 
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adds, the state’s action left all other 
means of communication open to 
the union. “[T]he union’s interest 
in the welfare of a mere handful of 
workers (of whose working condi- 
tions no complaint at all is made) is 
far outweighed by the interests of 
individual proprietors and the peo- 
ple of the community as a whole” 
he says, quoting from the language 
of the state Supreme Court to show 
the policy of the state. It is not for 
the Court to pass upon the wisdom 
of Washington’s policy, he declares, 
if it cannot find that that policy 
violates the Constitution. 

Mr. Justice CLARK concurred in 
the result. 

Mr. Justice BLack dissented for 
the reasons given in his dissent in 
Carpenters and Joiners Union of 
America, Local 213 v. Ritter’s Cafe. 

Mr. Justice DouGas took no part 
in the consideration or decision of 
the cases. 

Mr. Justice MINTON wrote a dis- 
senting opinion in which Mr. Justice 
REED joined. He says that the picket- 
ing here was peaceful and that the 
injunctions entered were “not tailor- 
ed to meet the evils of threats and 
intimidation” as in the cases cited 
by Mr. Justice FRANKFURTER. It seems 
clear to him, he says, that peaceful 
picketing used properly as an in- 
strument of publicity has been up- 
held by the Court. “I think we 
should not decide the instant cases 
in a manner so alien to the basis of 
prior decision” he says. The decrees 
here make no distinction between 


legitimate publicity and abusive 
picketing, he declares, and to sustain 
them is “contrary to our prior hold- 
ings, founded as they are in the doc- 
trine that ‘peaceful picketing and 
truthful publicity’ is protected by 
the constitutional guaranty of the 
right of free speech’”’. 

The cases were argued by Samuel 
B. Bassett for the unions, by J. Will 
jones for Hanke et al. and by C. M. 


McCune for Cline. 


LABOR LAW 


Strike Vote Provisions of Michigan 
Labor Mediation Law Examined and 
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Held Invalid under the Commerce 
Clause Because of Conflict with Na- 
tional Labor Relations Act 


= International Union of United 
Automobile, Aircraft and Agricul- 
tural Implement Workers of Amer- 
ica v. O’Brien, 339 U. S. 454, 94 L. 
ed. Adv. Ops. 659, 70 S. Ct. 781, 18 
U. S. Law Week 4320. (No. 456, 
decided May 8, 1950.) 

Appellant union called a strike 
against the Chrysler Corporation in 
Michigan to enforce demands for 
higher wages. The strike was con- 
ducted peacefully, but without con- 
forming to the requirements of a 
Michigan statute prescribing a pro- 
cedure for strike votes. The union 
instituted suit in a Michigan court 
to enjoin possible criminal prosecu- 
tion, contending that the state stat- 
ute violated the due process and 
commerce clauses of the Federal Con- 
stitution. The trial court upheld 
the contention, but the Michigan 
Supreme Court reversed. 

The Cuter Justice wrote the opin- 
ion of the Supreme Court reversing 
on the ground that the Michigan 
statute was in conflict with the Na- 
tional Labor Relations Act 
hence was invalid under the com- 
merce clause. The federal act per- 
mits strikes “‘at a different and usu- 
ally earlier time than the Michigan 
law”, he points out, ‘‘and it does not 
require majority authorization for 
any strike”. Noting that the union is 
the federally certified bargaining 
unit for plants in California and 
Indiana as well as Michigan, while 
the unit for the Michigan strike vote 
cannot extend beyond its border, he 
points out that the federal unit may 


and 


be inconsistent with the state unit. 
In view of the holding of invalidity 
under the commerce clause, he says 
it is unnecessary to discuss the due 
process question. 

Mr. Justice DouGLas concurred in 
the result. 

The case was argued by Joseph L. 
Rauh, Jr., for the union, by David 
P. Findling for the National Labor 
Relations Board as amicus curiae, 
and by Edmund E. Shepherd for ap- 
pellees. 


LABOR LAW 


Neither Proof of Compliance with 
Cease and Desist Order of Nationa! 
Labor Relations Board Nor Proof of 
Diminution of Bargaining Unit's 
Membership Below Majority Is Bar 
to Issuance of Enforcement Decree 
by Court of Appeals 


® National Labor Relations Board 


v. Mexia Textile Mills, 339 U. S. 
563, 94 L. ed. Adv. Ops. 752, 70 S. 


Ct. 826, 18 U. S. Law Week 4323. 
(No. 434, decided May 15, 1950.) 

# National Labor Relations Board 
v. Pool Manufacturing Company, 339 
U. S. 577, 94 L. ed. Adv. Ops. 757, 
70 S. Ct. 830, 18 U. S. Law Week 
4325. (No. 435, decided May 15, 
1950.) 

In No. 434, the National Labor 
Relations Board certified the Tex- 
tile Workers Union of America, CIO, 
as the exclusive bargaining represen- 
tative for respondent’s employees. 
Two years later, the union filed a 
charge with the Board complaining 
that the company had refused to 
bargain collectively in good faith as 
required by Sections 8 (1) and 8 (5) 
of the National Labor Relations Act. 
The company replied that the union 
no longer represented a majority of 
the employees. Upon recommenda- 
tion of its trial examiner, the Board 
ordered the company to cease and 
desist from its refusal to bargain, and 
the Board sought an enforcement 
order from the Court of Appeals for 
the Fifth Circuit. The company filed 
a motion for the taking of additional 
evidence, alleging that since the hear- 
ings before the trial court it had en- 
tered into bargaining with the union 
in good faith, but that no agreement 
had been reached because of the 
union’s “arbitrary, capricious and 
intransigent attitude...”. The com 
pany alleged that it was willing to ac 
cept the trial examiner’s findings, but 
that after “the record in the instant 
case was closed” it had come to the 
conclusion that the union no longer 
represented a majority of the em 
ployees. The Court of Appeals 
ordered that action on the company’s 
motion be “deferred and the matter 
referred back to the Board with di 
rections to take evidence and report” 
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as to whether the Board’s order had 
been complied with, and, if so, 
whether the matter should not be 
dismissed as moot, or, if the matter 
not moot, what recommenda- 
tions the Board had to make. The 
Board then applied for and was 
granted a writ of certiorari. 


was 


Mr. Justice CLARK delivered the 
opinion of the Supreme Court vacat- 
ing the Court of Appeals’ order and 
directing the enforcement of the 
Board’s order “unless ‘extraordinary 
circumstances’ are pleaded which jus- 
tify the respondent’s failure to urge 
its objections before the Board”. He 
says that the employers’ compliance 
with the Board’s order does not ren- 
der the case moot, as such an order 
imposes a continuing obligation and 
the Board is entitled to the 
resumption of the unfair practice 


have 


barred by an enforcement decree. 
Explicit congressional policy pre- 
vents the company from raising the 
question whether the union has 
ceased to represent the majority of 
the workers, he continues, since the 
power to raise that question is vested 
solely in rival unions. The argument 
that the order of the Court of Ap- 
peals was proper because a motion to 
adduce further evidence might be 
made by respondent and might thus 
make the question of compliance rele- 
vant was rejected. The Court stated: 
“If compliance with an order of the 
Board is irrelevant to the reviewing 
court’s function after the new evi- 


dence has been adduced, we do not 
see that there is point in adducing 
evidence of that compliance.” 

In No. 435, on similar facts, Mr. 
Justice CLARK says that respondent 
that the decision is con- 
trolled by that in the Mexia Mills 
case but that a single issue may de- 


concedes 


serve separate treatment: the Board 
sought an enforcement decree two 
and one-half years after its cease and 
desist order, and this delay may have 
influenced the Court of Appeals in 
returning the case to the Board. The 
delay is without consequence, how- 
ever, he says, since the primary re- 
sponsibility for effectuating the pol- 
icies of the Act rests upon the Board, 
that 


policies are sometimes best served by 


and it has determined those 
resorting to negotiation with the 
employer rather than the compul- 
sion and expense of an enforcement 
decree. ““The employer, who could 
have obtained review of the Board 
order when it was entered. . .is hard- 
ly in a position to object”, he adds. 
The order of the Supreme Court was 
the same as in the Mexia Mills case. 

The dissenting opinion of Mr. 
Justice FRANKFURTER, in which Mr. 
Justice JACKSON joined, appears at 
339 U. S. 570, 94 L. ed. Adv. Ops. 
760, 70 S. Ct. 833, 18 U. S. Law Week 
1327. He says that the Court of Ap 
peals for the Fifth Circuit did not 
depart from the “settled rule” that 
compliance with a Board order is 
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no defense to the Board's petition 
for an enforcement decree. In both 
cases, he says, the Court of Appeals 
received representation that there 
had been a change in union affili- 
ation and recalcitrance on the part 
of the union, and not of the 
employer, toward effectuating the 
Board’s order. The Court of Ap- 
peals merely referred the cases back 
to the Board without deciding the 
merits, for “its assistance in furnish- 
ing further information and for its 
recommendations and requests in the 
light of such further information”. 
The Court of Appeals is granted by 
Congress final jurisdiction of this 
type of 
review by the Supreme Court, he 
says, in only rare instances. The 
Board could have “speedily disposed 
of the matters”, he suggests. The 
Court of Appeals for the Fifth Cir- 
cuit has granted enforcement orders 


controversy, subject to 


despite allegations of compliance, 
both before and after it decided these 
cases he says. “[W]e ought to at- 
tribute to a Court of Appeals not a 
willful disregard of principle and, 
as such, an abuse of discretion, but 
an honest effort to get light on hap- 
penings after the Board’s order rel- 
its duties as a court of 
equity.”” He would, he declares, dis- 
miss the writs of certiorari as improv- 
idently granted. 

The case was argued by A. Nor- 
man Summers for the Board, and by 
John M. Scott for respondents. 


evant to 


September, 1950 * Vol. 36 759 



















E. J. Dimock + EDITOR-IN-CHARGE 


Courts, Departments and Agencies 


Lydia A. G. Stratton + ASSISTANT 








Aliens. . 
migration regulations under Displaced 


. displaced persons . . . im- 


Persons Act amended. 
® Code of Federal Regulations, ‘Tit. 
8, Ch. I, Subch. B, Pts. 105, 129, 171 
(15 Fed. Reg. 4440). 

In the Federal Register of July 13, 
1950, the Acting Commissioner of 
Immigration and Naturalization an- 
nounced the adoption of amend- 
ments to the regulations under the 
Displaced Persons Act dealing with 
the head tax, the admission and 
deportation of aliens entering the 
United States under the Act, and 
displaced persons residing in the 
United States. The addition of Part 
129 provides, inter alia, that an ap- 
plicant for admission for permanent 
residence under the Act who does 
not appear to the examining immi- 
grant inspector to be clearly and be- 
yond a doubt entitled to land in the 
United States under the immigration 
laws and eligible for admission under 
the Act shall be detained for exami- 
nation by a board of special inquiry. 
The certification and report of the 
Displaced Persons Commission under 
§ 10 of the Act shall be accepted as 
establishing qualification to enter, in 
the absence of specific knowledge or 
substantial belief showing ineligi 
bility. An applicant for whom assur- 
ances of employment, housing, and 
against his becoming a public charge 
have been furnished shall not be re 
quired to submit any afhdavits or 
other evidence of support; he shall, 
however, be required to establish 
conformity with the general immigra- 
tion laws and, in appropriate cases, 
may be required to furnish a public- 
charge bond. An alien over 18 apply- 
ing at a port of entry shall be re 
quired to take an oath or affirmation 
that he is not and has never been a 
member of the Communist Party of 
any country; that he does not advo 
cate and that he never has advocated 
the destruction of free competitive 
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enterprise and the revolutionary 
overthrow of representative govern- 
ments; that he is not and has never 
been a member of any organization 
designated by the Attorney General 
as a Communist organization; that 
he has never been a member of an 
organization hostile to the United 
States or the American form of gov- 
ernment; that he has never advocated 
or assisted in the persecution of any 
person because of race, religion, or 
national origin; and that he has not 
voluntarily borne arms against the 
United States during World War II. 


Atomic Energy Commission . . . publi- 
cation of disclosures to Commission 
... Commission's Patent Compensation 
Board has no jurisdiction under Atomic 
Energy Act to consider claim for dam- 
ages attributed to publication of con- 
tents of documents filed with Commis- 
sion. 
# In re Application of Fulmer, 
Docket No. 6, AEC, June 22, 1950. 
In addition to his claim filed with 
the Patent Compensation Board of 
the Atomic Energy Commission for 
an award based upon the asserted 
disclosure to the Commission of an 
invention or discovery in the field 
of atomic energy, applicant incorpo- 
rated a claim for damages allegedly 
arising from the publication in a 
newspaper of the substance of his ap- 
plication filed with the Commission 
and exposed to public inspection in 
the Commission’s records. Regard- 
ing the merits of the claim, the Board 
ruled that applicant was not entitled 
to any award under the Atomic En- 
ergy Act since his disclosures were 
not found to be useful in the utiliza- 
tion of fissionable material or atomic 
energy for a military weapon. Fur- 
ther ruling that applicant had “failed 
entirely” to establish any damages 
attributable to the publication of 
the press report, the Board held 
that it had no jurisdiction under 


the Atomic Energy Act to consider 
such a claim for damages based 
alone upon the publication of a dis- 
closure made to the Commission. 
“This does not mean”, the Board 
stated, “that such publication may 
not, under other circumstances, be a 
relevant consideration before this 
Board in determining questions ex- 
pressly committed to us.”” The belief 
was expressed that, where no con 
siderations of security were involved, 
public access to the Board’s records 
was “wholesome and desirable”, and 
that any restriction upon publication, 
except where security required it o1 
other compelling reasons dictated an 
exception, should be discouraged. 


Civil Rights .. . 
right of privacy under New York Civil 
Rights Law is not violated by unauthor- 


right of privacy... 


ized pictorial presentation in a comics 
magazine of rescue work performed 
by widely publicized hero of plane 
crash that occurred six months prior 
to such publication. 


® Molony v. Boy Comics Publishers, 
Inc., N.Y. Sup. Ct., App. Div., Ist 
Dept., June 13, 1950, Van Voorhis, J. 

The widely publicized hero of a 
plane crash disaster brought an ac- 
tion for damages for the alleged 
violation of his right of privacy under 
S$ 50 and 51 of the New York Civil 
Rights Law by the publication in a 
comics magazine of a series of draw- 
ings depicting the incident and 
plaintiff's rescue work. The comics 
magazine story, with script based al- 
most verbatim on a news account 
taken from a daily newspaper, ap 
peared six months after the crash 
and used plaintiff's name. Sections 
50 and 51 forbade the use of the 


EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 
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name, portrait or picture of a living 
person, without his consent, “for ad- 
vertising purposes, or for the pur- 
poses of trade’. Plaintiff contended 
that the article was not exempt from 
the statute either as an article of cu 
rent news, educational in character, 
or as a subject of legitimate public 
interest, but was a fictionalized ac- 
count designed for public amuse- 

The 
lower court ruled in plaintiff's favor, 


ment and commercial gain. 


and defendant appealed on the 
ground that the comic strip was a 
factual exposition of an event of gen 
eral interest and hence not action- 
able. 

Reversing the judgment and hold 
ing by a three-to-two vote that plain- 
tiff’s right of privacy as created by 
the Civil Rights Act was not violated, 
the Court ruled that plaintiff's story, 
although presented pictorially on 
schematically and published in a 
magazine containing articles of a fic- 
tional nature, had not been fiction- 
alized to the extent of becoming ac 
tionable. Whether plaintiff's reputa- 
tion had been enhanced or degraded 
was not deemed relative to the ques 
tion of fictionalization, nor was the 
taste or moral tone of the magazine 
considered material to the issue of 
whether the story’s publication was 
The 
Court emphasized that the statutory 


“for the purposes of trade”. 


right to privacy did not prohibit the 
publication of matter that was of 
legitimate public or general interest, 
although no longer current; further, 
it was stated, a factual presentation 
within the permissive scope of the 
The 
Court distinguished the decision in 


statute need not be educational. 


Binns v. Vitagraph Company, 210 


N.Y. 51, permitting recovery under 
the Law, on the ground that the 
medium used in that case was a mo- 
tion picture in which plaintiff was 
impersonated and in which there was 
an attempt to introduce the public 
to his imaginary personal character- 
istics, whereas in the instant case the 
drawings did not purport to be 
photographic likenesses of the orig- 
inal subject. 

Dore, ]., 
that plaintiff's name and _ picture 


dissenting, maintained 


were used for trade purposes in viola 


tion of the Law since the comics 


magazine was not dedicated to reé 
porting true stories of events o1 dis 
the story ex 


seminating news, and 


ploiting plaintiff was of a fictional 


and sensational nature containing 
“exaggerations and flights of fancy 
consistent with the dominant cha 
acter of the publication”. He con 
Binns case 


sidered the controlling 


because of its similarity in all im 
portant respects. 
Constitutional Law . . . personal, po- 
litical and civil rights . . . separate but 
equal doctrine still valid to sustain 
constitutionality of racial segregation 
in athletic activities using state recrea- 
tional facilities. 
® Boyer et al. v. 
ith, July 17, 


[he question arose in a case in 


Garrett et al., C.A. 


1950, per curiam, 


volving racial segregation in athletic 


activities using state recreational 
facilities whether the “separate but 
equal” doctine, as established by 
the United States Supreme Court 
in Plessy v. Ferguson, 163 U.S. 537, 
been so subse 


had weakened by 


quent decisions that it was no 


longer binding. The District Court, 
relying on the authority of the Plessy 
case, dismissed the instant complaint. 
Affirming the judgment below in a 
per curiam opinion, the Court of 
Appeals for the Fourth Circuit ruled 
that it could not disregard a decision 
of the United States Supreme Court 
which that Court had not overruled 
and which it expressly refrained 
from reéxamining in the recent case 
of Sweatt v. Painter, 70 S. Ct. 848, 
June 5, 1950. “It is for the Supreme 
Court, not us,” the opinion stated, 
“to overrule its decisions or to hold 
them outmoded.” Arguments based 
First 
Nations 


on the Amendment and the 
United Charter 


rejected; the First Amendment, the 


were also 


Court maintained, ‘manifestly has 
no relation to athletic contests”, and, 
even if the Charter of the United 


Nations were applicable, the Court 
found nothing in it of broader scope 
than the provisions of the Fourteenth 
racial 


Amendment in forbidding 


discrimination. 
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Constitutional Law .. . personal, civil 
and political rights . Federal Civil 
Rights Act . federal district court 
held authorized under 8 USC § 47 to 
entertain civil damage suit against 
private persons for interfering, pur- 
suant to a conspiracy, with an assem- 
blage of citizens to discuss national 
affairs . constitutional justification 
found for federal protection of rights 
of federal citizenship against invasion 


by individuals. 


® Hardyman V. 
May 29, 


Collins, C.A. 
1950, Orr, C. J. 


Oth, 


By a two-to-one vote, the Court 
of Appeals for the Ninth Circuit in 
this action held that § 2 (3) of the 
Federal Civil Rights Act of 1871, 8 
USC § 


district court damage suit 


17 (3), authorized a federal 
against 
private individuals for interfering, 
pursuant to-a conspiracy, with an 
assemblage of citizens to discuss 
United States foreign policy and to 
petition the National Government 
for a redress of grievances. Section 
17 (3) provides, inter alia, that “if 
two or more persons in any state or 
territory conspire or go in disguise 
on the highway or on the premises of 
another, for the purpose of depriv- 
ing, either directly or indirectly, 
any person or class of persons of the 
equal protection of the laws, or of 
equal privileges and immunities un- 
der the laws .. .”, and if one or more 
of such conspirators do or cause to 
be done, any act in furtherance of 
such conspiracy whereby another is 
injured in his person or property, o1 
deprived of having and exercising 
any right or privilege of a citizen of 
the United States, the’ party so in- 
jured or deprived may have an ac- 
tion for the recovery of damages 
against any one or more of the con- 
spirators. Reversing the judgment 
of the lower court and disagreeing 
with the rulings of the United States 
Courts of Appeals for the Eighth and 
Tenth that § 47 (3) 


federal protection only against state 


Circuits gave 
action, the Court ruled that, on the 
basis of the legislative history of § 
17 (3) and the construction placed 
on a similar statute by the United 
Court in United 


States Supreme 
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States v. Harris, 106 U.S. 629, the 
law was intended to apply against 
private persons as well as against 
state officials. Although the Supreme 
Court in the Harris case was said to 
have held the statute there involved 
unconstitutional because it was broad 
enough to encompass the depriva- 
tion of rights under both federal and 
state laws, that part of the case was 
distinguished by. the instant Court 
on the ground that the last part of 
§ 47 (3) making actionable a “dep- 
rivation of a right or privilege of a 
citizen of the United States” related 
solely to a federal right and was 
clearly severable. In holding that 
Congress had the constitutional pow- 
er to authorize federal protection 
of a “narrow” set of “rights of fed- 
eral citizenship” from invasion by 
individuals as distinguished from the 
states, emphasis was placed on the 
distinction between federal rights 
such as the right to assemble peace- 
ably and petition the Federal Gov- 
ernment and those federal rights 
comprehended in the due process and 
equal protection clauses of the Four- 
teenth Amendment, as well as in the 
Fifteenth and Nineteenth Amend- 
ments. The Court found constitu- 
tional justification for such legisla- 
tion in the main body of the Consti- 
tution before the adoption of the 
Fourteenth Amendment, and deemed 
§ 47 (3) a proper exercise of that con- 
stitutional power. 

Healy, C. J., dissenting, main- 
tained that Congress, in choosing the 
language of § 47 (3), was thinking in 
terms of the Fourteenth Amendment 
and its vindication, and that consti- 
tutionally it was not within the com- 
petence of private persons to “‘de- 
prive” others of the equal protection 
of the laws or of equal privileges 
under the laws as distinguished from 
interference with the enjoyment of 
such protection and privileges. He 
could find no support in the Harris 
case for the majority's holding, but, 
on the contrary, was of the opinion 
that the Harris decision rendered 
“highly dubious even the constitu- 
tionality of the statute before us”. 
Moreover, he pointed out, the hold- 
ing encouraged the flooding of the 
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federal courts with actions that 


should properly be left to the states. 


Crimes . . . wiretapping . . . telephone 
subscriber's tapping of own line to 
determine whether use by third per- 
sons with his permission was detri- 
mental to his marital status does not 
violate New York's wiretapping stat- 
ute. 

® People of State of New York v. 
Appelbaum, N. Y. Supreme Ct., App. 
Div., 2d Dept., June 5, 1950, per 
curiam. 

Reversing on appeal a judgment 
convicting defendants of violating 
New York’s wiretapping statute, 
Penal Law § 1423 (6), the Court in 
a per curiam opinion held that a 
telephone subscriber had the “ab- 
solute right” to have his own line 
tapped to determine whether its use 
by third persons with his permission 
was disrupting his marital status. It 
was undisputed in this case that the 
tap was made to vindicate defend- 
ant’s paramount rights with respect 
to his marital status. Stating that 
the statute was designed to protect 
the right of privacy of participants 
to a telephone conversation, the 
Court maintained that the protection 
of this right could be subordinated 
where there was a paramount right 
by the subscriber to the line and the 
use of the telephone was by his per- 
mission. There was deemed to be an 
implied condition in the subscriber's 
consent to the use of his line by an 
employee, a member of the house- 
hold or his wife that the instrument 
would not be used to the detriment 
of his family relationship or business 
interests. 

Adel and Wenzer, JJ., dissented. 


Husband and Wife . . . alienation of 
affections .. . New Jersey statute 
abolishing cause of action does not 
bar divorced wife's suit against rela- 
tives for loss of dower and other prop- 
erty rights caused by their conspira- 
torial interference with her marriage. 


® Grobart v. Grobart, N.J. Supreme 
Ct., June 27, 1950, Ackerson, J. (Di- 
gested in 19 U.S. Law Weck 2015, 
July 11, 1950). 


Plaintiff alleged that her brothers 
and sisters-in-law conspired to injure 
her in her marital relations with her 
husband and, among other things, 
deprived her of rights in her hus- 
band’s real and personal property by 
fraud and deceit, induced her hus- 
band to sue for divorce on the ground 
of adultery, forced her to spend 
$10,000 defending herself on the false 
charge, and compelled her to obtain 
a divorce on the ground of desertion. 
The complaint was dismissed below 
on the ground that the gravamen of 
the action was alienation of affections 
and as such was barred by the so- 
called New Jersey Heart Balm Act. 

In reversing, the New Jersey Su- 
preme Court held that the complaint 
was not based upon the marriage re- 
lationship itself and that the grava- 
men of the pleading was not laid in 
alienation of affections, but rather in 
conspiracy to perpetrate wrongs that 
had no relation to the interdictions 
of the statute. It stated that the in- 
tention of the lawmakers was to pre- 
vent extortion and blackmail that 
often accompanied the institution of 
alienation of affections, breach of 
promise, seduction and other similar 
actions outlawed by the statute, but 
was not intended to reach further 
and prohibit all actions involving 
property and personal rights in which 
married persons were concerned. 


Labor Law .. . contract violations .. . 
union member may personally sue em- 
ployer for wrongful discharge in vio- 
lation of collective bargaining agree- 
ment made on behalf of employees. 


® Marranzano v. Riggs National 
Bank of Washington, D. C., C.A., 
D.C., July 12, 1950, Miller C. J. 
Reversing the judgment below, the 
Court in this action held that an in- 
dividual member of a union which 
had entered into a collective bar- 
gaining agreement “for itself and on 
behalf of all employees” could sue for 
damages suffered through the em- 
ployer’s breach of the contract by 
wrongful discharge of the plaintiff. 
The question was, the Court stated, 
whether the union member fell with- 
in any exception to the general rule 
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that a stranger to a contract could 
not sue to enforce its terms or to 
recover damages for its violation. It 
was found that the agreement was 
made on behalf of the union mem- 
bers and directly for their benefit, its 
object being to define and protect 
their rights in regard to job security, 
salary, working hours and conditions. 
Accordingly, each employee was 
deemed to. be directly interested in 
and affected by the contractual obli- 
gations of the employer. 

Although the Court held that no 
valid cause of action for wrongful 
discharge had been pleaded, the case 
was remanded to give plaintiff an 
opportunity to amend. 


Labor Law .. . Fair Labor Standards 
Act... interpretative statement issued 
by Secretary of Labor on child labor 
provisions of Act, as amended in 1949. 
® Code of Federal Regulations, ‘Tit. 
29, Ch. IV, Pt. 450, §§ 450.0-450.28 
(15 Fed. Reg. 5070). 

Publication is made in the Fed- 
eral Register of August 8, 1950, of 
a general statement issued by the 
Secretary of Labor interpreting the 
child labor provisions of the Fair 
Labor Standards Act of 1938, as 
amended in 1949. Emphasis is placed 
by the Secretary on the important 
differences between the child labor 
coverage provisions contained in §§ 
12(a) and 12(c). The interpreta- 
tions cover such matters, inter alia, 
as a comparison of the child labor 
provisions with the wage and hours 
provisions contained in the Act, cov- 
erage of § 12(a) (including “pro- 
ducer, manufacturer, or dealer”, 
“ship or deliver for shipment in 
commerce”, “goods”, “produced”, 
“establishment situated in the United 
States”, “in or about”, and removal 
“within 30 days”), coverage of § 12 (c) 
(including employment “in com- 
merce or in the production of goods 
for commerce”), joint and separate 
applicability of §§ 12(a) and 12(c), 
“oppressive child labor”, various age 
minimums, age certificates, exemp- 
tions (including agriculture, deliv- 
ery of newspapers, actors and per- 
formers, and parental exemption), 


enforcement, good faith defense, and 
relation to other laws. 


Labor Law . . . non-Communist affida- 
vit... A.F.L. is not “‘national or inter- 
national labor organization" within 
meaning of non-Communist affidavit 
provision of Labor-Management Rela- 
tions Act. 


® West Texas Utilities Co., Inc. v. 
NLRB, C.A., D.C., July 10, 1950, 
Bazelon, C. J. 

Petitioner refused on September 
19, 1947, to bargain with three locals 
of the International Brotherhood of 
Electrical Workers, A.F.L. It based 
this refusal upon the expressed view 
of the National Labor Relations 
Board’s General Counsel that the 
officers of the A.F.L. first had to file 
non-Communist affidavits allegedly 
required of them by § 9(h) of the 
Labor Management Relations Act, 
29 USC § 159 (h), although the ofh- 
cers of the locals and of the IBEW 
had complied with that requirement. 
The Board subsequently repudiated 
this interpretation in Matter of 
Northern Virginia Broadcasters, Inc., 
75 N.L.R.B. 11 (1947), and the com- 
pany agreed to resume collective bar- 
gaining. Upon its subsequent refusal 
to bargain on November 8 because 
the locals allegedly no longer repre- 
sented a majority of the employees, 
a charge of unfair labor practice was 
filed by the locals and a complaint 
issued by the Board’s General Coun- 
sel. Meanwhile, the Federation offi- 
cers had filed the affidavits. The 
Board found that the company com- 
mitted an unfair labor practice by 
refusing to bargain and ordered it 
to cease and desist. 

Affirming and ordering the en- 
forcement of the Board’s order, the 
Court by a two-to-one vote held that 
a national federation of labor unions 
was not a “national or international 
labor organization” within the mean- 
ing of the non-Communist affidavit 
provision of the Act, and hence the 
failure of the A.F.L. officers to com- 
ply with that provision did not bar 
the national or international unions 
affliated with the federation from 
utilizing Board processes. Noting 
that this construction of § 9 (h) con- 
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flicted with that of the Court of Ap- 
peals for the Fifth Circuit in Na- 
tional Labor Relations Board v. 
Postex Cotton Mills, No. 12888 (May 
5, 1950), the Court based its con- 
clusion on the Federation’s lack of 
participation in the collective bar- 
gaining process and its inability to 
call strikes, the Board’s opinion in 
the Northern Virginia Broadcasters 
case that the technical meaning of 
“national or international labor or- 
ganization” did not include federa- 
tions, and the legislative history and 
policy of § 9(h). It was pointed out 
that the Board’s holding was specially 
called to the attention of the Joint 
Committee on Labor-Management 
Relations—appointed by Congress to 
report upon the functioning of the 
new Act—but, although a number of 
criticisms and suggestions were made 
by the Committee, no objections 
were raised to the Board’s construc- 
tion of § 9(h). The Court found 
further support for its position in the 
pronouncements of the United States 
Supreme Court in American Com- 
munications Association v. Douds, 
339 U.S. 382, see review supra, page 
752, as to the function of § 9 (h). 

The Court also held that, even if 
the Federation officers had been re- 
quired to file affidavits, the failure 
of union officers to comply with § 
9(h) would in no way have relieved 
the employer of “the paramount 
obligation” to bargain collectively, 
since the Act’s only sanction for non- 
compliance was a denial of Board 
facilities to the noncomplying union 
and the filing of the affidavit could, 
within the express words of the 
Act, be accomplished “contempo- 
raneously” with the application for 
the use of the facilities of the Board. 
The Court expressly disagreed with 
the contrary position taken by the 
Board in Matter of Andrews, 87 
N.L.R.B. No. 62. 

The Court further ruled that pe- 
titioner could not rely upon a loss 
of majority attributable to an unfair 
labor practice committed on Sep- 
tember 19, 1947, as a defense for its 
refusal to bargain on November 8. 

Miller, C. J., dissented. 
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Public Utilities . . 
... Federal Power Commission has no 


. Federal Power Act 


jurisdiction to authorize construction, 
maintenance and operation of an 
electric transmission line across United 
States lands unless the line is part of 
a hydroelectric power project. 


® Pacific Power & Light Co. v. Fed- 
eral Power Comm., C.A., D.C., July 
31, 1950, Prettyman, C.J]. 


The stipulated question before the 
Court was whether the Federal 
Power Commission, by virtue of the 
Federal Power Act, had exclusive 
jurisdiction to authorize the con- 
struction, maintenance, and opera- 
tion of an electric transmission line, 
conveying energy from hydroelectric 
sources, which crossed lands of the 
United States (which were not al- 
lotted Indian lands or lands in 


national monuments or national 
parks), regardless of the basic nature, 
purpose and function to be served 
by such lines. Section 4(e) of the 
Act, as reenacted in 1935, provided 
that the Commission was authorized 
to issue licenses to any corporation 
organized under the laws of the 
United States “for the purpose ol 


constructing, 


operating, and main- 
taining dams, water conduits, res 
ervoirs, power houses, transmission 
lines, or other project works neces 
sary or convenient for the develop- 
ment, transmission, and utilization 
of power” upon any part of the 


public lands of the United States. 


Adopting a literal construction of 
$4, the Court held that the FPC 
had no jurisdiction to authorize 
the construction, maintenance, and 
operation over United States lands 
of an electric transmission line that 
was not part of a_ hydroelectric 
power project. Basing its interpre 
tation upon what it considered the 
critical words of the statute, “on 
other project works”, the Court 
reasoned that the statute did not 
encompass reservoirs, power houses 
and transmission lines “merely as 
such”, but only those that were 
“project works”. Pointing out that 
originally the authority to issue 
licenses for public utility facilities 
in the United States was vested in 
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the Secretaries of War, Interior, 
and Agriculture, the Court main- 
tained that congressional concern 
in passing the Federal Water Power 
Act in 1920 was limited to the de 
velopment of hydroelectric resources 
owned or controlled by the National 
Government, and hence that author- 
ity to license transmission lines that 
were not parts of such water pro} 
ects remained within the jurisdic- 
tion of the Secretaries. The fact that 
from 1920 to 1941 the Commission 
as a matter of fact issued licenses 
for transmission lines that did not 
fall within the statutory definition 
of its authority did not persuade the 
Court that such administrative prac- 
tice should be given effect as altering 
the statute itself. Nor would the 
Court give effect to the reenactment 
in 1935 of the Act of 1920 as con- 
gressional adoption of that adminis- 
trative interpretation, since there 
was nothing to show that the atten 
tion of Congress had been drawn 
to the administrative practice. 
Venue . . . waiver . . . Ohio trucking 
company operating motor vehicle in 
Massachusetts did not, by virtue of 
implied appointment under Massachu- 
setts nonresident motorist statute of 
Registrar of Motor Vehicles as its at- 
torney to receive service of process in 
state, consent to be sued or waive its 
federal venue privilege. 


® Martin v. Fishbach Trucking Co., 
C.A. Ist, June 28, 1950, Maris, C.J. 

Dismissing on the ground of im 
proper venue an action brought by 
a Connecticut citizen against an 
Ohio 


United States District Court for the 


trucking company in the 
District of Massachusetts to recover 
damages resulting from an auto. 
mobile collision in Massachusetts 
between plaintiff's automobile and 
one operated by defendant's agent, 
the Court held that defendant, al- 
though amenable to suit in the 
Massachusetts state courts, did not, 
by virtue of the Massachusetts non 
resident motorist statute, voluntarily 
consent to be sued or waive the 
federal venue privilege conferred by 
28 USC § 1391. It was plaintiff's 
position that defendant had waived 


any objection to venue. To reach 
this result plaintiff reasoned that the 
operation of a motor vehicle upon 
the state highways by a nonresident 
was deemed under the nonresident 
motorist statute equivalent to the 
appointment by him of the Registrar 
of Motor Vehicles as his attorney for 
the service of process in actions aris- 
ing out of such operation, and further 
that the appointment by a foreign 
corporation of an agent to receive 
service of process against it in a state 
was held by the United States Su- 
preme Court in Neirbo Company v. 
Bethlehem Corporation, 308 U.S. 165 
(1939), to amount to a consent to be 
sued in the federal, as well as the 
state, courts in that state, and, there- 
fore, to a waiver of the federal venue 
privilege. Rejecting the analogy to 
the Neirbo case, the instant court 
distinguished a foreign corporation’s 
express appointment of an agent to 
receive service of process on behalf 
of the corporation from an implied 
appointment under the nonresident 
motorist statute. Assuming that there 
was a legal agency under that statute, 
the Court observed that it was not 
created by any conscious or volun- 
tary act of the defendant, but was 
“wholly imposed by command of the 
law” upon the operation of a motor 
vehicle in the state, and hence could 
not “realistically” provide a_ basis 
for a voluntary waiver of the federal 
venue privilege. Describing as_fic- 
tional the theory of implied agency 
and consent to be sued as a basis 
for the state’s assertion of jurisdic- 
tion over a nonresident motorist, the 
Court stated that the real basis for 
the exercise of such jurisdiction was 
afforded by the motorist’s act in 
operating a “dangerous instrumen- 
tality” in the state. 


Further Proceedings in Cases 
Reported in This Division 
® The following action has been 
taken by the United States Court of 
\ppeals for the First Circuit: 
\FFIRMED, July 7, 1950: Massa- 
chusetts Universalist Convention v 
Hildreth & Rogers Co.—Radio Com- 
munication (36 A.B.A.J. 225; March, 
1950), 
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“Books for Lawyers” 

Continued from page 747) 
his tickets, returned and sat down 
beside me, revealing that he had been 
a soldier in my company in the days 
when the Insurrection had degener- 
ated into guerrilla warfare. Perhaps 
I was a bit chagrined by his revela 
tions of the amusement of the old 
soldiers of the company because of 
the innocence and naiveté of the new 
second lieutenant just out of West 
Point, but that did not prevent me 
from hearing with the greatest zest 
the soldier’s side of the war. Said he: 
“Did you ever know what happened 
to that Filipino guide that led us 
astray and lost us in the mountains of 
Panay after that fight at the ford?” 
When I said: “Yes, you devils let him 
get away that night when I lay down 
to get an hour's sleep!” “Oh no” he 
said, “the boys took him out and 
hanged him!” 


Joun C. CALHOUN. By Mar- 
garet L. Coit. Houghton Mifflin 
Company. 1950. $5.00. Pages 594. 


When, in 1800, John Caldwell Cal- 
houn reached the age of 18, he had 
had only a few months’ schooling, 
but he had already for five years, 
since the death of his father, been an 
overseer on his mother’s farm in 
upper South Carolina, performing 
the labor of a farmhand. After two 
years at a country school, he was ad- 
mitted, at the age of 20, to the 
junior class at Yale, where, finding 
himself easily outstripping his fellow- 
students and accorded exceptional 
recognition by President Timothy 
Dwight for his debating ability, 
young Calhoun began to realize his 
own intellectual powers. He gradu- 
ated at 22 with highest honors, an 
officer of Phi Beta Kappa, and spent 
the ensuing year at the Litchfield 
(Connecticut) Law School. Upon his 
graduation there, he returned to 
South Carolina, pursuing his studies 
in the office of a Charleston lawyer, 
after which he opened his own law 
office in a village near his mother’s 
farm. There followed an infatuation 
with a barmaid named Nancy Hanks 
in a tavern not far away; but the af- 
fair was transitory, and she departed 
for the West. In the meantime, Cal- 
houn fell in love with and married 


his cousin, a Charleston aristocrat, 
Floride Colhoun—the surname a val 
iant of his own, which was originally 
Scottish: Colquhoun. Throughout 
their none-too-happy married life his 
wife was abnormally jealous of his 
career. 

At 29, Calhoun was floor leader of 
the Democratic (then the Republi- 
can) Party in the House of Repre- 
sentatives in Washington, and, after 
Henry Clay, the most influential 
member. At 35 he was an efficient 
Secretary of War, living and enter- 
taining in considerable style at Dum- 
barton Oaks; and before he was 42 
he was a candidate for President of 
the United States, but a combination 
of Clay, John Quincy Adams and 
William H. Crawford defeated him. 
Calhoun, however, was elected to the 
Vice Presidency, with John Quincy 
Adams as President. Upon the con 
clusion of another term as Vice Presi- 
dent, with Jackson as President, he 
was elected to the U. S. Senate and 
remained there, except for two years 
as Secretary of State under Van 
Buren, as one of the Senate leaders 
until he died in harness in 1850. 

The extraordinary career of this 
extraordinary man and its impact 
upon the crucial issues of the stormy 
period in which he took so dominant 
a part, are lucidly, engagingly, and 
often eloquently set forth in the biog: 
raphy, John C. Calhoun, by Margaret 
L.. Coit. The author has drawn upon 
historical documents with meticulous 
accuracy, furnishing abundant cita- 
tions in support of her assertions. 
Her accounts of Calhoun’s mighty 
battles with Andrew Jackson, Henry 
Clay, Daniel Webster—those other 
giants of that era—are not only in 
structive but thrilling. Calhoun 
emerges head and shoulders above 
them all in sheer ability: actually, if 
we omit three contemporary sur- 
vivors of the Founding Fathers, the 
ablest statesman of the first half of 
the nineteenth century. Jackson frus 
trated his election to the Presidency 
by forcing Van Buren as his own 
Calhoun’s 


successor. Incidentally, 


‘chances were not enhanced by his 


wife’s snubbing of President Jackson 
and the wife of his Secretary of War. 
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Though he seemed at times to 
veer considerably in his political 
views, Calhoun was in reality tack- 
ing. Throughout his political life he 
adhered rigorously to a strong con 
viction which became his ruling pas- 
sion. This was that the Constitution 
assured a “balance” among the states 
and also between the Federal Gov- 
ernment on the one hand and the 
states on the other, to the end that 
no group of states should dominate 
unother group and that the Federal 
Government should not exceed the 
powers delegated in the Constitu- 
tion. This belief in the purpose of 
the Constitution obsessed Calhoun: 
when he talked of the protection of 
the minority as guaranteed in that 
document, which he often did, it was 
these rights of the states that he had 
in mind. 


In 1828 Congress passed the “Tar- 
iff of Abomination” to protect U. S. 
manufacturing from foreign compe- 
tition, and in 1832 made the duties 
still higher. Calhoun feared that the 
effect would be to destroy this “bal- 
ance” the Constitution sought to 
maintain, that the manufacturing 
states of the North would grow in 
wealth and population, gradually 
dominating the Union. The South, 
forced to pay higher prices for North- 
ern manufactures imposed by this 
artificial protection and deprived of 
the opportunity to buy cheaper 
goods from Europe, would become 
impoverished and its ratio of popula- 
tion would decrease. Calhoun more- 
over considered that a tariff for pro- 
tection was unconstitutional: that 
Congress had the power to enact a 
tariff for revenue, but not to pass 
an act merely to keep European 
goods from consumers, in order that 
\merican manufacturers might grow 
wealthy. Each state was free to deter- 
mine for itself whether the Federal 
Government had exceeded the pow- 
ers delegated by the states: an exam- 
ple being the nullification by the 
Northern states of an act of Congress 
known as the Fugitive Slave Law, a 
measure provided for in the Consti- 
tution. If the Federal Government 
alone had this right of saying whether 
it were acting within its powers, the 
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temptation indubitably would be to- 
ward the affirmative decision. 

In his apprehension that the Fed- 
eral Government would be bound to 
yield to this temptation, Calhoun 
has been well vindicated. Such habit- 
ual yielding through the years has 
had the effect of gradually removing 
the federal character of the Repub- 
lic and changing its Constitution. 

Because of these misgivings Cal- 
houn had his own state threaten to 
resist paying the higher duties on 
foreign goods imported at Charles- 
ton. The result was that Congress 
under Clay’s compromise lowered the 
tariff! And Calhoun, riding day and 
night, frequently changing horses, 
arrived in South Carolina just in 
time to prevent his state from carry- 
ing out the threat. This journey 
broke his health. 

The views of John C. Calhoun 
have a certain pertinency today and 
are worthy of study. If there is ever 
a world federal government, some 
veto power lodged in each member 
nation, such as Calhoun believed ex- 
isted in the states, may well be a 
necessary provision to induce the na- 
tions voluntarily to relinquish part 
of their sovereignty. Would the na- 
tions be willing to surrender in a 
measure their sovereignty to a world 
government if that government had 
the exclusive right to determine that 
its own acts were within its constitu- 
tional powers, the member nations 
having no voice or veto? We needed 
an even greater inducement to bring 
about the ratification of the Charter 
of the United Nations (drafted at 
San Francisco); and the right was 
given to each of five designated na- 
tions to determine for itself whether 
it will approve a resolution of the 
Security Council, ‘its negative vote 
having the effect of preventing the 
adoption of the resolution. 

Calhoun’s clear views on federal- 
ism were applied in the decentraliza- 
tion of the British Commonwealth 
and were specifically accepted by the 
Germans in forming the German 
Confederation; they were reapplied 
last year in setting up the Bonn 
Government. 

This distinguished statesman 
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fought hard—he always fought hard 
—to bolster the waning voting 
strength of the South in order to keep 
it on an equal footing with the 
North. He sought the extension of 
slavery into new territories. (Cal- 
houn regarded slavery as no less ob- 
jectionable than the “sweat-shop” 
factory-system of the North.) He 
sought to add to the 
strength of Southern farmers that of 
the Northern workers. Almost 
single-handed he swung most Whigs 
of his own and neighboring states 
into the Democratic Party, thus com- 
bining the vote of the Southern 
planters with the Democratic vote 
of the Northern workers—an odd 
partnership which survives to this 
day, although in many national elec- 
tions the only states voting Demo- 
cratic have been the Southern states. 

The last years of Calhoun’s full 


political 


and vigorous life were given over to 
such intense intellectual activity as 
to amount to mental torture. In vain 
he had dedicated himself to an effort 
to avert the doom which he saw 
would inevitably overwhelm the 
South, bringing about its ruin. He 
died racked with physical and mental 
pain, but he received the unstinted 
praise of the nation for his honesty, 
his courage, and his greatness. 
CHARLTON OGBURN 


New York, New York 


Retations BETWEEN THE 
FEDERAL AND STATE COURTS. 
By Mitchell Wendell. New York: 
Columbia University Press. 1949. 
$4.00. Pages 298. 


This book is one of the studies in 
history, economics and public law, 
edited by the Faculty of Political 
Science of Columbia University. Its 
approach and its terminology are 
therefore different from the point of 
view and language of books written 
directly for the legal profession. To 
the ordinary lawyer or judge, it is, 
for that very reason, a refreshing 
discussion of the problems inherent 
in our dual court system. 


As the author remarks in his pre- 
face, “It is a commonplace that 


American federalism has a large judi- 
cial ingredient”. The author quite 
naturally has had to deal extensively 
with decisions of the courts. But 
while the technical books for the 
legal profession deal with problems 
arising in actual practice, this work 
treats judicial federalism in a way to 
bring out its governmental signifi- 
cance, and the author acknowledges 
that federalism has a world signifi- 
cance today because of the world’s 
need for juridical order. 

Since the adoption of the Consti- 
tution we have had two _ judicial 
systems administering the law of the 
land. The author points out that it 
was not absolutely necessary to meet 
the problem of federalism in that 
way. Brazil, whose judicial system 
once resembled that of the United 
States, has abolished all lower federal 
courts; and Venezuela, on the other 
hand, has completely nationalized 
the administration of justice. If Con- 
gress had failed to create inferior 
courts, we should have had a system 
much like that of Brazil. 

This book reviews the history of 
the legislation and important judi- 
cial decisions dealing with the prob- 
lems which have arisen because of the 
duality of our judicial system. It dis- 
cusses extensively the influence of 
Swift v. Tyson and then treats the 
consequences of Erie v. Tompkins 
since that case overruled Swift v. 
Tyson, 

The author raises the question 
whether jurisdiction based on diver- 
sity of citizenship is necessary. His 
judgment seems to be that it is not, 
although he presents rather com- 
pletely the divergent views. The gen- 
eral effect of our interstate trade 
and culture has been to do away with 
the provincialism and local preju- 
dice which promoted this provision. 
Lawyers and judges have recognized 
for a long time that the treatment of 
large corporations as “foreign”, be- 
cause incorporated elsewhere, can 
hardly be justified, in view of the 
large amount of business done 
locally. 

Toward the close of the work the 
author discusses concurrent jurisdic- 
tion, and modestly suggests that his 
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study may raise more questions than 


it answers. 
that the tederal 
structure of the United States makes 


It is admitted 
a dual judicial system highly desir- 
ible, but it is suggested that when 
Congress made it possible for the 
ower federal courts to take cogniz- 
ice of cases under the Constitution 
and laws of the United States, it did 
ull that was necessary for a satisfac- 
tory division of judicial labor be- 
iween the federal and the state sys- 
icms. It seems clear that the provi- 
sion in the Constitution for appeal 
to the Supreme Court was necessary 
to ‘¢void frustration of federal policy 
by. misinterpretation in local courts. 
Some of the phrasing and sentence 
structure hardly meet the standards 
which a reader expects of a book 
published by Columbia University 
Press. This book is interesting, how- 
ever, and it would be well if members 
of the legal profession and our na 
tional legislators 
attention, 


would give = it 
Ropert N. WILKIN 


Cleveland, Ohio 


A MANUAL ON TRIAL TECH- 
NIQUES IN ADMINISTRATIVE 
PROCEEDINGS. Published by The 
Bar Association of the District of Col- 
Wash- 
ington Law Reporter Printing Com- 
pany. 1950. $2.00. Pages 80. 


umbta. Washington, D. C.: 


Che Junior Bar Section of The 
Bar Association of the District of 
Columbia has again made a _ sub- 
stantial contribution to the Bench 
ind Bar as well as the general public 
in the District of Columbia in the 
preparation and publication of A 
Manual on Trial Technique in Ad- 
1948, 
this Section prepared and had pub- 


ministrative Proceedings. In 


lished through the Bar Association 
of the District of Columbia a Prac- 
tice Manual for the District of Col- 
This 
proved valuable as a working tool 
not only to the Bench and Bar but 
to the public as well. At the time 
of the publication of this first Man- 


imbia Courts. publication 


‘al, it was anticipated that it would 


be expanded trom ume to ume as 
occasion required. The present Man- 
ual was published in June of this 
year in recognition of the need for 
information relating to administra- 
tive agencies. It was printed by the 
Washington Law Reporter Printing 
Company under the auspices of the 
Bar Association of the District olf 
Columbia and was distributed by 
that association to all its members. 

The administrative 
agencies is in two parts. The first 
deals with trial technique in con- 
tested administrative 


Manual on 


proceedings 
and the second is composed of a 
series of articles on illustrative fed- 
eral administrative agencies. 

Judge E. Barrett Prettyman of the 
United States Court of Appeals for 
the District of Columbia is the author 
of the article on trial technique. Un- 
questionably Judge Prettyman is an 
outstanding authority on this sub- 
His experience in this field 
while a practicing attorney is not ex- 
ceeded by any member of the Bar in 
the country. For many years prior to 
his elevation to the Bench he was 
engaged in the actual trial of admini- 
strative cases before practically all 
federal administrative agencies as 
well as a great many local and state 
agencies. His long practical experi- 
ence in this field has been enhanced 
by his service as Associate Judge on 
the Court of Appeals for the District 
of Columbia, whose jurisdiction over 
administrative actions exceeds that 
of any other federal court in the 


ject. 


United States. 

The preface to this Manual indi 
cates that Judge Prettyman’s article 
is primarily for the use of younger 
members of the Bar. On the con- 
trary it should be high on the must 
reading list for all lawyers in the 
country. Insofar as this writer knows, 
the information contained in Judge 
Prettyman’s article has been collected 
understandable and 
readable form for the first time. He 


and put into 


has indeed made a greatly needed 
contribution to the Bench, the Bar, 
the personnel of administrative agen- 
cies and the public. 

To the lawver who has had little 
experience in contested administra- 
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tive trials the article will be of in- 
valuable help. Application of the 
advice contained therein will prevent 
many mistakes and much embarrass- 
ment on the part of the younger 
lawyer and will of necessity therefore 
be of invaluable assistance to the 
clients whom he represents. Records 
will be materially shortened by the 
application of Judge Prettyman’s ad- 
vice and thus the administration of 
justice will be improved. To the 
lawyer with experience in the con- 
duct of contested administrative 
trials, the article will represent the 
first authoritative treatment of a 
difhcult problem. It will serve to put 
into understandable written form 
many practices which experienced 
lawyers subconsciously apply in such 
trials, as the result of information 
learned through the hard knocks of 
experience. It will serve as a con- 
stant refresher course on the subject 
as well as provide many completely 
new suggestions the adoption of 
which will inevitably result in the 
better administration of justice. 

The article explains vividly the 
difference between proper trial tac- 
tics in contested administrative cases 
and those in court proceedings. In 
the latter personal impressions are 
of great importance whereas in the 
former they are of little or no use 
at all. The purpose of an adminis- 
trative trial is to build a record for 
use by those who have not seen and 
will probably never see the actual 
parties. The controversy is deter- 
mined by persons who are generally 
experts in their field with precon- 
ceived ideas. The cold facts in the 
record are the necessary brick and 
mortar usable in the construction 
of the decision. Personality of the 
actors plays little if any part in the 
conduct of the play. 

Judge Prettyman points out that 
the difference between the over-all 
purposes to be accomplished in the 
two types of trials requires an en- 
tirely different kind of treatment in 
administrative cases from that neces- 
The necessary 
technique for the successful conduct 
of trials is set forth in a clear and 
understandabie form by Judge 


sary in court cases. 
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Prettyman for lasting benefit to all 
members of the Bar. 

The second part of the Manual 
selects illustrative administrative 
agencies for treatment and discus- 
sion. Of necessity this discussion had 
to be general in nature in order to 
keep the Manual short enough to 
accomplish its purpose. Statutory 
authority, jurisdiction and a descrip- 
tion of the organization involved 
are given and illustrative procedures 
are set forth. The method of judicial 
review is discussed and practice re- 
quirements for lawyers are described. 
In addition excellent references to 
suggested reading material are given 
concerning each illustrative agency. 

These summaries are exceedingly 
well thought out, prepared and pre- 
sented. The Junior Bar Committee 
responsible for and to whom the 
credit should go for the conception 
and consummation of this work was 
headed by John F. Donelan of the 
District of Columbia Bar, Chairman. 
The other committee members all of 
whom are of the local Bar were F. 
Cleveland Hedrick, John W. Ahern, 
Gerald P. O’Grady, John P. South- 
mayd, Jo V. Morgan, Jr., William J. 
Hickey, Herbert C. Jones, Jr., Wiley 
Narron, Irving Ladimer, Jules G. 
Korner III, Josephine R. Garrison, 
Francis P. Noonan, and David G. 
MacDonald. 

Once again to Judge Prettyman 
and to the Junior Bar Section and to 
its committee should go the appre- 
ciation and thanks of the members 
of the District of Columbia Bar for 
a genuinely needed job extremely 
well done. 

PRESTON C. KING, JR. 
Washington, D. C. 


Penstons—1949. By Dorrance C. 
Bronson (Actuary, The Wyatt Com- 
pany). Reprinted from the Trans- 
actions of the Society of Actuaries 
(Volume I, Number 1, November, 
1949; pages 219-294). 

For better or for worse, pensions 
are now securely wedded to the 
American way of life. In an economy 
such as is in the process of develop- 
ment today, there is an ever increas- 
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ing anxiety on the part of mankind 
to attempt to insure for himself and 
his dependents that security for the 
future which the pension purports 
to provide. Business everywhere, 
both large and small, either volun- 
tarily or through the efforts of pres- 
sure groups, has come to the realiza- 
tion that a pension plan of one type 
or another must be provided for its 
employees. The country is ‘pension- 
minded”, and yet there is a notice- 
able paucity of writing on this vital 
subject. 

Pensions—1949 is a brief and en- 
grossing paper which examines the 
status of pensions today in this coun- 
try. While written by an actuary— 
the profession which deals with the 
science of life contingencies and with 
the mathematics of finance—it is com- 
prehensible even to a lawyer. The 
paper itself is only twenty-three pages 
in length, followed by a glossary of 
current pension terms begun by the 
author with the prayer that there be 
in the future a more formal system 
of definitions formulated by the So- 
ciety of Actuaries—sponsored pen- 
The next thirty-four 
comments on, 


sion forum. 
pages contain the 
criticisms of and additions to the 
paper by eleven specialists in the 
field of pensions including one each 
from Canada and Great Britain, 
adding a few notes on the pension 
scenes in those two countries. A five- 
page review of the comments, by way 
of response by the author, concludes 
the article. 

Mr. Bronson briefly sketches the 
historical background and __ slow 
growth of the pension germ pointing 
up its rapid development during the 
past two decades to its present state 
of maturity. His paper then sets 
forth, to quote the author, “the five 
main vehicles, institutions or in 
fluences by which organized old-age 
pension benefits are being motivated. 
These are, in no particular order, the 
State (federa!, state or municipal), 
the Insurance Company (largely 
group-writing companies), the Trust 
Fund (usually corporate trustee), the 
Union Welfare Fund (Pensions) and 
the Bureau of Internal Revenue 


(BIR)”. The actual influence ex- 


erted by these various vehicles is full) 
discussed and comparative figures 
emphasize the magnitude of the pen. 
sion program today. 


Pensions—1949 is stimulating and 
thought-provoking reading. It pro 
vides an excellent bird’s eye view of 
the complex current pension status 
and invites conjecture as to how the 
future will cope with the pension 
problem. This is earnestly recom- 
mended reading for the lawyer and 
layman alike. 

JOHN W. KEARNS 
CHARLES B. MELBY, JR. 


Chicago, Illinois 


Tue CODE OF MAIMONIDES: 
THE BOOK OF JUDGES. Trans- 
lated from the Hebrew by A. M. 
Hershman. New Haven: Yale Uni 
versity Press. 1949. $5.00. Pages xxv 
335. 

Maimonides, the great Rabbinic 
scholar of the twelfth century, born 
in Cordova, receiving some educa- 
tion from Arabic masters, lived much 
of his life at Cairo. 
physician to Saladin. One of his best 
known works was his Commentary on 
the Mishnah, which is an arrang¢ 
ment of the extant oral law. Rab- 
binic scholars made a careful distinc- 
tion between the Written Law, the 
Mosaic Torah and the rest of the 
Scriptures and the Oral Law ol 
lorah by Mouth. 


He was body 


This volume is Volume III in the 
Yale Judaica Series. A preceding vol 
ume in the series contained the Book 
of Civil Laws from the Code of Mai 
monides, consisting of treatises cove! 
ing the laws of hiring, borrowing and 
depositing, creditor and _ debtor, 
pleading and inheritance. The vol 
ume under review, Book XIV of the 
Code of Maimonides, the Book ol 
Judges, of course is not an historical 
narrative such as the Old Testament 
Book of Judges. Rather is it made up 
of five treatises: Sanhedrin, Evidence, 
Rebels, Mourning, and Kings and 
Wars. Each treatise in the Code is 
prefaced with a list of biblical com- 
mandments, for example, from Le 
Exodus or Deuteronomy 
These set forth the precepts which 


viticus, 




























































hi 
qt 
in 


bt 


SUI 


tal 
im 
lar 
be 









fully 
pures 
pen- 


ry and 

pro 
Pw ol 
status 
w the 
nsion 
ecom- 


r and 


DES: 
rrans- 
14. M. 

Uni 
5S XXU 


»ybinic 
born 
>duca 
much 
body 
is best 
ary on 
range 
Rab 
‘istinc- 
Ww, the 
of the 


iw ol 


in the 
ng vol 
> Book 
f Mai 
covel 
ng and 
lebtor, 
1e vol 
of the 
90k ol 
torical! 
rament 
ade up 
idence, 
75 and 
Lode is 
il com- 
ym Le- 
ynomy 


which 








are at the core of the oral or Rab- 


binic law. 


Sanhedrin takes its name from the 
Great Sanhedrin or Supreme Court 
of seventy-one elders and discusses 
the courts from that court down to 
a court of three laymen or even to a 
court of one well-qualified judge. 
[he treatise deals with the composi- 
tion, functions and powers of the 
courts, the ethical standards to which 
the judges ought to conform and sub- 
stantive and procedural rules gov- 
erning civil, ritual and criminal 
cases. As to appointment of judges, 
the rule that “neither a very aged 
man nor a eunuch is appointed to 
any Sanhedrin, since these are apt to 
be wanting in tenderness” may not 
sound modern. But inevitably sug- 
vestive of modern admonitions to the 
appointive power are the rules that 
judges should be conversant with 
judicial procedure, able to express 
their views in clear and well-chosen 
words, men “strict with themselves 

. who control their passions, whose 
character is above reproach”, who 
should be humble and hating gain. 
Ihe rule says: “Say not, ‘So-and-so is 
a handsome man, I will make him 
judge; So-and-so is a man of valor, 
I will make him judge; So-and-so is 
related to me, I will make him judge; 
So-and-so is a linguist, I will make 
him judge.’ If you do it, he will ac- 
quit the guilty and condemn the 
innocent, not because he is wicked 
but because he is lacking in knowl- 
It 
is forbidden to rise before a judge 


edge.” There is a further rule: 


who procured the office he holds by 
The Rabbis bid us 
slight and despise him, regard the 


paying for it. 
judicial robe in which he is en- 
wrapped as the packsaddle of an ass.” 
Che Rabbis furthermore enjoin the 
judges to be deliberate in judgment: 
‘A judge who is arrogant in decision, 
who hastens to give judgment before 
weighing it carefully in his mind, 
so that it be as clear to him as the 
sun, is foolish, wicked and haughty.” 

The judge is to regard a suit con- 
taining a small amount as of equal 


importance with one involving a 
large amount and his judgment is to 
be marked by perfect impartiality to 


both litigants, “not permitting one to 
state his case at length and telling 
the other to be brief, not to show 
courtesy to one, speaking soltly to 
him, and frowning upon the other, 
addressing him partially”. So, too, 
the judge is forbidden to hear the 
arguments of a litigant, “aye, even a 
single statement made by him, be- 
fore his opponent appears or in the 
And “at 
all times a judge should think of 


absence of his opponent”. 


himself as if a sword were suspended 
over his head and Gehenna gaping 
under him”, 

Under this Code, in capital charges 
the judges in conference were not to 
begin with the opinion of the most 
prominent judge lest the others, not 
considering themselves competent to 
differ with him, might accept his 
opinion. In certain other cases, how- 
ever, the reverse was the rule. 

There were sixty-six crimes pun- 
ishable by death, the Code specitying 
in each case either stoning, 
slaying by the sword or strangulation. 


burning, 


Ihere were 207 offenses punishable 
by flogging, but the court was not to 
put a man to death or flog him on 
his own admission of guilt because of 
the possibility that he was contused 
in mind when he made the contes- 
sion. He was to be condemned in 
such cases only on the evidence of 
two witnesses. 

The treatise on evidence coysiders 
the examination of witnesses, includ- 
ing cross-examination. Disqualified 
from giving evidence were women, 
slaves, minors, the mentally deficient, 
deafmutes, the blind, transgressors, 
the self-abased, kinsmen and _ inter- 
ested witnesses. No testimony was ad- 
mitted unless given orally. ‘There 
was evidence of the genuineness of 
signatures among other methods by 
comparison of handwriting and there 
was a rule against hearsay. 

The treatise on rebels describes 
the primacy of the Great Sanhedrin, 
the legislative body and Supreme 
Court on legal and ritual questions. 
It details the circumstances unde1 
which the Supreme Court at a later 
day may reverse decisions and meas- 
ures of an earlier Supreme Court. 

The treatise on mourning seems 
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somewhat out of place since it re- 
lates to purely ritual laws, including, 
for example, a discussion of the time 
when mourning begins and the Jew- 
ish practice with respect to the dead 
and their burial. 

Kings and Wars discusses the king’s 
powers and prerogatives. Thus he 
may, for example, break through 
private property to make a road for 
himself and the property of those 
who are executed by the state belongs 
to him. No war is to be declared 
against any nation before peace offers 
are made to it and “when siege is 
laid to a city for the purpose of cap- 
ture, it may not be surrounded on all 
four sides but only on three in order 
to give an opportunity for escape to 
those who would flee to save their 
lives”. 

lo one interested in legal paral- 
lels, if not legal origins, this trans. 
lation is well worth while. The Mish- 
nah, however, presupposes a know!l- 
edge of Jewish beliefs and _ practice 
so that even the Jews found com- 
mentators a necessity. This transla- 
tion has the merit of having sixty-five 
pages of notes as well as a glossary 
and a thorough index. 

BEN W. PALMER 


Minneapolis, Minnesota 


Errect IVE APPELLATE AD- 
VOCACY. By Frederick Bernays 
New York: Prentice-Hall, 
Inc. 1950. $8.50. Pages xv, 591. 


Wiener. 


[wo chapters which now appear 
amplified and revised in Frederick 
Bernays Wiener’s Effective Appellate 
{dvocacy previously were published 
as law review articles! and gave great 
promise of an excellent work on 
brief-writing and oral arguments in 
courts of review. That promise has 
been brilliantly fulfilled by the com- 
pleted work, which contains in highly 
readable language the learning on 
the subject of successful advocacy 
which the author has acquired in an 
active career in courts of review, in- 
cluding representation of the United 





1. “Oral Advocacy"’, 62 Harv. L. Rev. 56 (1948); 
Essentials of an Effective Appellate Brief’, 17 
Geo. Wash. L. Rev. 143 (1949). 
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States in numerous cases decided by 
the United States Supreme Court. 

Although the illustrations given 
by the author and a majority of the 
specimen briefs and oral arguments 
which are such valuable parts of the 
book are drawn largely from cases 
in the Supreme Court with which the 
author is personally familiar, the 
treatise is not a manual of Supreme 
Court practice. It is a thoughtful, 
logically organized, and well-written 
volume on “How to brief and argue 
a case on appeal—including examples 
of winning briefs and oral argu- 
ments”, (to quote the volume’s sub- 
title). The fact that such an out 
standing appellate advocate as John 
W. Davis of New York wrote the 
foreward and that he there says of 
the book, “The raw recruit at the 
bar as well as the veteran will be 
helped by its perusal”, is adequate 
evidence that the present reviewer's 
enthusiasm for Mr. Wiener’s fine 
volume is not an isolated reaction. 

Speaking of Mr. Davis, the author 
bravely admits (page 137) that Mr. 
Wiener himself was the author of 
the “horrible example” of a brief 
decisions) 


(containing 304 cited 


“overcrowded with citations de 
signed it would seem to certify to 
the industry of the — brief-maker 
rather than to fortify the argument” 
mentioned by Mr. Davis in “The 
Argument of an Appeal”, 26 A.B.A.]. 
895, an article which Mr. Wiener 
calls in this book ‘one of the best, 
if not the best, single article on 
appellate arguments”. The brief is 
identified by Mr. Wiener as the brie! 
of the United States on the reargu 
ment of United States v. Northern 
Pacific Railway Company, 311 U‘S. 
$17, and he explains why it seemed 
necessary to cite so many cases. In 
addition, he calls attention to the 
rather persuasive fact that this brief 
won the case! 

Mr. Wiener 
Anglo-Saxon theory that the truth 


accepts fully the 

is best ascertained by strong argu 
ments on both sides, saying 

. any lawver who fails to brief and 

argue his case so as to present his posi 

tion in the most effective manner fails 

in his duty, not only to his client but 
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also to the court whose officer he is. A 
court must be impartial. An advocate 
must be fair and accurate, but he has 
no business being impartial. An im- 
partial advocate not only fails in his 
duty, he fails in his function as well. 
The book is divided into four 
main parts: general principles ol 
advocacy, effective briel-writing, ef- 
fective oral argument, and examples 
of briefs and oral arguments. Each 
of the four major divisions of the 
book is subdivided into chapters and 
sections which are so logically ar- 
ranged and accurately described in 
their respective headings that any 
lawyer familiar with the labor in- 
mass ol 


volved in) organizing a 


material both logically and eflec- 
tively will recognize the lavishness 
of the care which the author must 
have bestowed on outlining and ar- 
ranging the material in this volume. 

The reader who has knowledge 
ot Mr. 


special 


Wiener’s recent career as 
assistant to the Attorney 
General and an assistant to. the 
Solicitor General (1945-1948) and of 
his previous government experience 
as assistant solicitor of the Interior 
Department and in the Department 
of Justice (1934-1941), will be pleased 
that as early as Chapter 2 the author 
allays the fear that this book is to 
be devoted solely to practice in the 
Supreme Court of the United States. 
This fear is laid to rest by the 
author’s thoroughgoing discussion ol 
the various methods used by state 
supreme courts and by the several 
United States Courts of Appeal in 
hearing and deciding their cases. 
The author pays special attention to 
the question whether a_ particular 
court ordinarily reads the briefs be 
fore the oral argument, which is of 
great importance in the planning 
of an argument before a reviewing 
court. He also gives such intorma- 
tion as was made available to him 
by diligent correspondence and pet 
sonal inquiry regarding the confer- 
ences and methods of writing opin- 
ions of the various courts after a 
case has been submitted. 

Part II, “Effective Brief-Writing”’, 
contains chapters on essentials of an 
effective brief, hints on the process 
of brielf-writing and research, and 


the finer points of brief-writing. 

The essentials of a good brief, as 
summarized by the author and there 
after discussed in detail with apt 
illustrations and cross-references to 
specimen briefs appearing later in 
the volume, are as follows (page 50) 

(a) Compliance with rules of court 

(b) Effective statement of facts. 

(c) Good, clear, forceful English. 

(d) Argumentative headings. 

(e) Appealing formulation of the 
questions presented. 

(f) Sound analysis of the legal prob 
lems in argument on the law. 

(g) Convincing presentation of the 
evidence in argument on the facts. 

(h) Careful attention to all por 
tions of the brief. 

(i) Impression of conviction that al 
lays the reader's doubts and satisfies 
his curiosity. 

The “argumentative heading” 
which Mr. Wiener favors should b« 
the gist of the argument covered by 
the heading. He favors, “This suit 
is barred by laches because brought 
twenty-five vears after the issuance 
ol the original certificate’, which is 
argumentative, rather than an as 
sertive heading such as ‘This suit is 
barred by laches’. A simple catch- 
line heading, “Laches”, is wholly 
unacceptable to the author. One 
important by-product of argumenta 
tive headings which is stressed is 
that the collection o! headings and 
subheadings in the index which the 
court is likely to see first is in itsell 
an effective argument. 

In this portion of the book and 
in fact throughout the book Mr 
Wiener 


duty resting on an effective brief 


reiterates the imperative 


writer and oral advocate to be fair, 
honest and accurate. He sums it up 
(page 173): 

Nothing quite so destroys a court's 
confidence in a lawyer or in his brie! 
as its finding that he has made inac 
curate statements, either through care 
lessness or through design. . . . Pe) 
contra, a court will have complete faith 
in the briefs of anv lawver who has 
established his reputation for accuracy 
The finest tribute paid Government 
lawyers by the Supreme Court is the 
circumstance that, when the judges 
want to know what the case is about 
they turn first to the Statement of 
Facts in the Government's brief. . .. A 
brief should be written to persuade; it 
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should pull no punches; but it must 


be honest and it must be accurate. 

Ihe chapter on “Hints on the 
Briel-Writing and Re- 
search” suggests that the statement 


Process ol 


ol facts be written first, after read- 
ing and indexing the testimony in 
ihe record, that the argument be 
written next, and that the summary 
of argument be written last of all. 
[he argument should be written 
consecutively in accordance with a 
well prepared outline, lest in adopt- 
ing the easier way of writing the 
easier points first the brief acquires 

a lopsided twist that no amount 
ot future editing would ever eradi- 
cate” (page 133). 

“The Finer Points of Briel-Writ- 
ing” (pages 137-174) takes up in 
detail the number and manner ol 
citations, the use of quotations, the 
use of footnotes, and, last but not 
least, “things you cannot afford to 
do”. The four outstanding don'ts 
lor brief-writers are (page 162) : 

(a) Inexcusable inaccuracy. 
(b) Unsupported hyperbole. 
(c) Unwarranted screaming. 


(d) Personalities and scandalous 


matter. 

Just as the positive suggestions 
lor brief-writing are accompanied by 
illustrations, so the forbidden things 
are accompanied by specimens show- 
ing the fate that befell lawyers who 
violated the tenets of good brief- 
writing or of good taste. 

Part III] of the book is devoted 
to the preparation and delivery of 
oral arguments and is at its best 
in pointing out the differences be- 
tween printed briefs and oral argu- 
ments. As therein pointed out (page 
207), in oral argument “to use a 
visual metaphor, you are painting 
a billboard, not constructing a fine- 
screened halftone”. 

The first chapter o' this part is 
devoted to the essentials of effective 
oral argument which the author lists 
is follows (page 178): 

(a) Not reading the argument. 

(b) Application of the fundamen- 
tals of good public speaking. 

(c) An effective opening. 

(d) Clear statement of facts. 


(e) Complete knowledge of the rec 
ord. 


(f) Thorough preparation 


(g) Attitude of respecttul intellec- 
tual equality. 
(h) Flexibility. 

The advocate should use his notes 
as a guide, not a text, he should 
speak loudly enough to be heard, 
using proper emphasis, avoiding a 
monotone and pausing rather than 
shouting in order to make his point. 
“The opening should, after the tech- 
nique of the newspaper account, tell 
the whole story in the first para- 
graph, alter which it is time to cut 
back and fill in the details. And, like 
the newspaper reporter, the advocat« 
must never keep his audience in 
suspense; on the contrary, he must 
give his secret completely away at 
the outset” (page 182). 

Thorough knowledge of the record 
is essential to the advocate who un 
dertakes an oral argument. “A law 
yer simply has no business getting 
up to talk about a case he does not 
thoroughly know” (page 189). 
The attitude toward the court 
should be one of “respecttul intellec- 
tual equality”, neither timid (“coun- 
sel simply cannot afford to have a 
litter of intellectual kittens in the 
couruoom while he is arguing his 
case—certainly not if he expects to 
win it for his client’) nor,. on the 
other hand, an overbearing attitude 
(page 191). 

As in the case of briefs, the por- 
tion of the book devoted to oral argu- 
ments gives concrete suggestions as Lo 
their preparation. The chapter on 
“The Finer Points of Oral Argu 
ment” covers a good many specific 
matters, including the handling of 
the court’s questions from the bench. 
\ chapter summarizing the “task and 
goal of the advocate” completes this 
part of the book. 

Part 1V of the book, a little more 
than one-half of the volume is de 
voted to examples of successtul briefs 
and oral arguments. These examples 
are in most instances complete or so 
nearly complete that the unity of the 
original briefs is preserved, which is 
far preferable to specimens that hav« 
been too. severely abbreviated. 
Wherever portions of a brief are 
omitted, the accompanying explana 


tion not only indicates what has been 
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omitted but also gives the reason 
justifying the omission. 

Perhaps because most of the briets 
are rather recent, the material is in- 
teresting, and, in some instances, fas- 
cinating. The main text of the book 
refers freely to the specimen briets 
and the discussion in Part 1V where 
the briefs appear refers back to the 
applicable text. The briefs are di- 
vided into categories of briefs that 
obtained review, briefs that resisted 
review, briefs arguing the law, briels 
arguing the facts, reply briefs, and 
what the author describes as ‘‘a very 
rare document”, a successful petition 
lor rehearing in the Supreme Court 
of the United States, Graver Manu- 
facturing Company v. Linde Com- 
pany, 336 U.S. 271, rehearing al- 
lowed, 337 U.S. 910. (By way of ad- 
dendum to Mr. Wiener’s comment on 
the case, which had not been decided 
on reargument when his volume was 
published, the original opinion was 
adhered to following the reargu- 
ment: October Term, 1949, No. 2, 
decided May 29, 1950, 94 L. ed. Adv. 
Ops. 767). 

The transcript of the oral argu 
ments in United States v. Line Ma- 
terial Company, 333 U.S. 287, on 
both the original argument and the 
reargument, including questions 
from the members of the Court, is set 
forth in full (pages 509-574). This 
includes Mr. Wiener’s own reargu- 
ment which is especially interesting 
in the light of the author’s amusing 
confession of the difficulty he had in 
acquiring the necessary “inner con- 
viction” of the justice of his cause, 
which depended somewhat on “the 
Gospel according to Thurman Ar- 
nold” (pages 235-236) . 

Without in any way detracting 
from the serious aspects of this vol- 
ume, the author has succeeded in a 
very felicitous fashion in giving from 
time to time that touch of levity 
which is so important in keeping a 
book with a serious purpose from 
becoming stodgy. Lawyers will find 
this volume not only educational 
and interesting, but also many pas- 
sages of it downright entertaining. 

OweEN RALI 


Chicago, Illinois 
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Monrcomery's FEDERAL 
TAXES—CORPORATIONS AND 
PARTNERSHIPS 1949-50. By R. H. 
Montgomery, C. B. Taylor and M. E. 
Richardson. New York: The Ronald 
Press. 1950. $20.00. Pages 977. 

As Ben Palmer has recently point- 
ed out,! a book review can be any- 
thing from a collection of pin pricks 
to a lengthy exposition of the re- 
viewer’s own ideas on the subject 
matter. All such reviews, however, 
are more designed to display the re- 
viewer's erudition than to assist the 
prospective purchaser in deciding 
whether the book under discussion 
is one which should be purchased. 
In reviewing the latest edition of 
Montgomery's treatise, I hope that I 
may perform the latter, utilitarian 
function. To review such a work, 
however, is a difficult and puzzling 
task. A listing of chapter headings 
is of little service to anyone; yet a de- 
tailed discussion of this comprehen- 
sive treatise would involve one in the 
lengthy complexities of making an 
abstract of an epitome. 

It is of primary importance to 
point out that this work is a treatise 
—an attempt to set out in compact 
form an analytical discussion of the 
various sections of the Internal Reve- 
nue Code applicable to corporations 
and partnerships. In carrying out 
this objective, the authors of the 
latest edition of this popular and 
widely used book have done an ex- 
cellent job in keeping the discussion 
concise and the case references con- 
fined to those which are of general 
significance. Of course, this very 
method of analyzing our complicated 
income tax laws is responsible for the 
weaknesses and limitations of the 
book as well as its usefulness. 
of cases is 
limited to those having wide signifi- 
cance, Montgomery’s work is insuf- 
ficient fodder for the attorney who 


Since the discussion 


must thoroughly investigate and ex- 
haustively research all the cases on a 
particular problem. By the same 
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token, these volumes are excellent 
for a quick review and are virtually 
indispensable as a starting point for 
any investigation of a tax problem. 
The concise discussion of the salient 
factors involved gives one an excel- 
lent comprehension of the over-all 
picture, and this bird’s-eye view 
greatly lessens the chance of losing 
one’s way in the meandering mazes 
of the Code and the cases. Further- 
should one become 
whelmed by the sea of cases, regula- 


more, over- 
tions and Treasury decisions, a quick 
return to the treatise is sufficient to 
dispel the vertigo and to set the 
searcher once again upon the path. 

Montgomery's discussion of the 
Court Holding Company? problem 
(Volume 2, pages 324-28) is an ex- 
cellent illustration of this most val- 
uable aspect of the treatise. In a very 
short compass, the basic propositions 
are set forth and the leading cases 
trenchantly analyzed so that any one 
dealing with the problem is equipped 
to study the multitudinous cases on 
this point with a clear idea of what 
the whole situation is about. Of par- 
interest to 
called upon to advise clients before 


ticular those who are 
the event are the warnings of danger 
arising from the possible application 
of cases such as the Transport and 
Trading Company case* which have 
no factual relationship to the prob 
lem at hand but which embody con- 
cepts that the Treasury Department 
is likely to carry over to the subject 
under discussion. A further illustra- 
tion of the advantage of an analyti- 
cal treatise over a compendium of 
abstracted decisions is demonstrated 
by Montgomery's accurate prognosti- 
cation that the Court Holding Com- 
pany case would soon be knocked oft 
its unsteady base. (See United States 
v. Cumberland Public Service Com- 
pany, 338 U.S. 451 (1950). The sec- 
tion dealing with the deduction of 
contested taxes is equally valuable. 

Without being captious, one must 
point out that not all sections of the 
work are on the same high plane. It 


is inevitable that when successive 
editions are issued of a book dealing 
with such a rapidly developing body 
of law, there will be places where 
the addition of new cases has be- 
come barnacle-like and the source of 
confusion rather than illumination. 
In discussing the payment of pensions 
to the dependents of employees, for 
example, Montgomery merely lists 
briefly the facts and holdings of the 
more recent cases on the subject. No 
attempt is made to distinguish a pen 
sion which is deductible by the cor- 
poration but not taxable to the re 
cipient from those pensions provided 
for by contract and which are taxable 
to the recipient. Pensions of the lat- 
ter type can, of course, continue fot 
some time, while Treasury ruling 
limits the duration of the wholly 
nontaxable type.* By failing to point 
out these differences between the 
cases, Montgomery’s book makes a 
confused situation all the more con- 
fused and affords no help to one con- 
fronted with a problem of this na- 
ture. It is to be hoped that when 
the next edition is published, such 
murky areas will be revised to cleat 
up the existing obscurity. 

On the whole, however, this latest 
edition of Montgomery’s book is ex- 
cellent. Since it is a compact treatise, 
the work cannot rightfully be labeled 
indispensable; yet it is so valuable 
as to be very nearly so, Certainly it is 
one of the very best places to begin 
the investigation of any corporate 
tax problem and it is alarming to 
contemplate the undertaking of any 
such research without the orienta 
tion 
bird’s-eye view. For any lawyer with 


supplied by Montgomery's 
a corporate tax question, this is the 
best place to begin the quest for the 
answer. 

CurisTIAN M. LAuRITZEN II 
Chicago, Illinois 





1, Palmer, ‘‘Wormser on the Law: Some Thoughts 
on Legal Histories’, 36 A.B.A.J. 468; June, 1950. 

2. Commissioner v. Court Holding Co., 324 U.S. 
331 (1945). 

3. Commissioner v. Transport Trading & Terminal 
Corp. 176 F.(2d) 570 (1949). 

4. See Orr, ‘Income Tax Problems of Individ- 
vals’* (1949), 27 Taxes 1149 
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Economic Mobilization: The First Legislative Steps 


# The proposed Defense Production 
\ct of 1950 (H. R. 9176, S. 3936, 81st 
Cong., 2d Sess.) puts into legislative 
form the measures for “substantial 
redirection of [our] economic re- 
sources” recommended to Congress 
by President Truman in his report 
of July 19 on the situation created 
by Communist aggression in Korea. 
\s was true of the economic mobili- 
zation legislation enacted immediate- 
ly prior to and during World War II, 
the major provisions of the proposed 
new Act are, in form, delegations of 
power to the President, with full 
right of subdelegation, to take the 
several actions provided for in the 
statute. It is impossible here to un- 
dertake a detailed description of the 
\dministration’s proposals—a useful 
section-by-section analysis is printed 
in 96 Cong. Rec. 10724 et seq. (July 
19, 1950)—but the principal powers 
which the proposed Act would create 
concern: (1) the assignment of per- 
formance priority to defense con- 
tracts and the allocation of materials 
ind facilities to defense production 
needs; (2) the requisitioning for de- 
fense production purposes of needed 
equipment, supplies, materials and 
lacilities; (3) the expansion of pro- 
ductive capacity and supply by pro- 
duction loans and loan guarantees, 
long-term purchase commitments, 
and other means; (4) the imposition 
of restrictions on installment buying 
and real-estate credit; and (5) the 
control of commodity speculation by 
increased margin requirements and 
other regulatory steps. 


Substantial Opinion Favors 
Immediate Controls 

(he companion bills 
these first of the President’s economic 
mobilization recommendations were 


embodying 


referred to the Banking and Currency 
Committees of the House and Senate, 


and hearings were begun immediate- 
ly by each committee. Although some 
doubts and reservations have been 
expressed in Congress with respect 
to the scope of executive discretion 
conferred in certain specific sections 
of the proposed Defense Production 
Act, it seems quite certain that a 
statute granting the essential powers 
sought by the President will be passed 
without substantial opposition, prob- 
ably before this comment can be 
published in the JouRNAL. In fact, 
the sharpest criticism heard to date is 
that the President’s legislative rec- 
ommendations do not go as far as the 
existing crisis requires toward mobi- 
lization of the national economy. 

In an apperance before the Senate 
Banking and Currency Committee 
on July 26, Bernard M. Baruch 
termed the proposed Act “‘self-defeat- 
ing” and called for all-out mobiliza- 
tion legislation which would impose 
tighter controls and more severe tax 
rates than those recommended by 
the Administration and extend the 
area of the emergency regulation 
to include price control, consumer 
rationing and the stabilization of 
wages. The persuasive impact of Mr. 
Baruch’s testimony appears sufficient- 
ly from the fact that the House 
sanking and Currency Committee, 
which on July 27 reported out the 
Administration Bill by a vote of 20 
to 1, had earlier split 10 to 9 on a 
proposal to substitute a stringent 
Baruch-type blanket control for the 
Administration’s more limited meas- 
ure. Several members of Congress 
have suggested as a working compro- 
mise that the Defense Production 
Act be passed essentially as intro- 
duced and that a more comprehen- 
sive regulatory statute, along the 
general lines urged by Mr. Baruch, 
be enacted now as “stand-by” legis- 
lation, to come into immediate effect 





upon the outbreak of general hos- 
tilities or a finding of necessity for 
total economic mobilization. 


Both Proposals 
Have Inherent Difficulties 
Whichever way the congressional de- 
cision goes on today’s issue of partial 
economic mobilization versus almost 
complete government management of 
the national economy, this Congress 
and the next will have to face a suc- 
cession of tough and complex issues 
of legislative policy. To the extent 
that the Administration’s allocation 
orders and production incentives ac- 
complish the intended “redirection” 
of resources from civilian to military 
uses, there will be shortages in con- 
sumer supply, pressures on the price 
structure, and demands for wage in- 
creases to compensate for and antici- 
pate rising prices. The panic buying 
and hoarding experienced during the 
last two weeks in July and the omi- 
nous increases in wholesale price 
levels during the same period give 
sharp warning that the possibility 
of runaway inflation is more than 
an economist’s nightmare. Theoretic- 
ally, there is a clear case for the im- 
mediate imposition of blanket price, 
wage and rationing controls. But 
any one who worked through or ob- 
served the economic stabilization 
efforts of World War II will rise up 
to shout that there is more to the 
job of price, wage and rationing 
regulation than the enactment of a 
statute endorsing the general prin- 
ciple of across-the-board control. 
An attempt at over-all price con- 
trol and rationing that is not re- 
spected and resolutely enforced will 
hurt more than it will help the long- 
run national security effort. Chron- 
iclers and critics of the late Office of 
Price Administration will argue for- 
ever about the soundness of that 
Office’s motivating economic theo- 
ries and the adequacy of its adjust- 
ment procedures, but there can be no 
disagreement that two of its great 
and continuing problems were never 
solved: (1) the problem of devising 
investigative methods and sanctions 
effective to deal with mass violations 
of price and rationing regulations, 
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particularly by retailers and ultimate 
consumers; and (2) the closely related 
problem of working out liaison pro- 
cedures between the regulatory agen- 
cy and Congress by which the active 
support, or at least the understand- 
ing forbearance, of most of the mem- 
bers of Congress might be secured 
for the staggering regulatory enter- 
prise. Unless reasonable answers can 
be found to these problems by those 
now working on drafts of total eco- 
nomic mobilization legislation, it is 
to be hoped that over-all contro! will 
be left in a stand-by status until the 
last possible moment. 


National Security Objective Requires 
Reappraisal of Peace-Time Legislation 
Adoption of one version or another 
of the pending Defense Production 
Act will, of course, be only one part 
of the total legislative job at hand. 
Much legislation now on the books, 
passed in less troubled times for the 
advancement of legitimate peace- 
time objectives, must now be re- 
éxamined in terms of its consistency 


with the controlling purpose of at- 
taining a maximum of national se- 
curity in the shortest possible time. 
Sharp upward adjustment of tax 
rates and the reduction of nonessen- 
tial government expenditures are 
perhaps the most obvious cases in 
point. Existing legislative provisions 
for the support of agricultural prices 
seem anachronistic, at least on the 
face of it, when the recognized dan- 
gers to the national economy are in- 
flationary in character. What of 
present antitrust legislation and en- 
forcement policy when we take into 
account the World War II record of 
“big business” in war production 
and in generally excellent compli- 
ance with price and rationing regu- 
lations? The legislative problems 
to be reéxamined are many and 
troublesome, and the right answers 
are likely not to be the politically 
attractive ones. 

One more dramatic but not un- 
typical example. It is just a year ago 
that Congress passed the Housing 
Act of 1949 with its far-reaching pro- 
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Affiliated Junior Bar Groups Expand 


# The effective development and 
implementation of the Junior Bar 
Conference program is dependent 
upon the existence of healthy and 
active junior bar associations at state 
and local levels throughout the na- 
tion. The Committee on Codépera- 
tion with Junior Bar Groups is thus 
one of the most important commit- 
tees of the Conference, for its primary 
function is to see that the broad ob- 
jectives of the JBC program are 
translated into action at state and 
local levels. The committee also has 
the further function of securing the 
afhliation with the Conference of ad- 
ditional junior bar groups. 

Since January, 1950, the commit- 
tee has been successful in securing the 
afhliation of eight additional local 
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junior bar associations throughout 
the United States. Committee Chair- 
man Elizabeth Carp of Dallas, Texas, 
and the members of her committee 
believe, however, that much work 
vet remains to be done; they are par- 
ticularly anxious to organize and 
affiliate junior bar associations at the 
state level in the following states and 
territories: Puerto Rico, Vermont, 
Maryland, North Carolina, South 
Carolina, Virginia, West Virginia, 
Canal Zone, Wisconsin, Minnesota, 
Missouri, North Dakota, Alaska, Ari- 
zona, Hawaii, Idaho, Montana, Ne- 
vada, Washington and Wyoming. 
Benefits derived by state and local 
junior bar groups from afhliation 
with the Conference are many and 
varied. All affliated groups are ol- 


visions liberalizing credit for private 
residential construction, providing 
incentives for equity investment in 
rental housing and extending gener- 
ous financial assistance for low-rent 
public housing and urban redevelop 
ment. It was the judgment of th 
President and of congressional lead 
ers from both parties that the 
national supply of housing was critic- 
ally low and that residential con- 
struction should be encouraged by 
every possible means. Now, in the 
proposed Defense Production Act of 
1950, the President is compelled to 
urge restrictions on real estate credit. 
Will the overriding demands of na- 
tional security require next that 
manpower and materials which 
would have gone into public housing 
and urban redevelopment be “re- 
directed” and channelled into de 
fense production? Problems as hard 
as this will face the policy-makers 
and draftsmen of the National Se- 
curity Resources Board and the com- 
mittees of Congress every step of the 
way during the months ahead. 


fered participation in the full con 
ference program, including the work 
of the Committees on Public Infor 
mation (encompassing radio, public 
speeches, television and the like), 
Procedural Reform Studies, Legal 
\id (including Lawyer Reference 
Plans), Traffic Court Improvement, 
Small Loans, etc., to mention but a 
few of the many activities of the Con 
ference. In addition, members of the 
affiliated groups have an opportunity 
to participate in the national and 
sectional meetings of the Conferenc« 
with the resultant opportunity of ex- 
changing ideas with, and making th« 
acquaintance of, fellow lawyers from 
other areas. 

In order further to encourage ac 
tive programs by state and local 
affliated groups, Annual Awards of 
Merit are given by the Conference to 
the state and local junior bar groups 
which have demonstrated the most 
outstanding record of achievement 
in their respective categories for each 
year. These awards are made at the 
Annual Meeting of the Conference 








































































rivate 
viding 
nt in 
gener- 
w-rent 
velop 
rf the 
| lead 
t the 
critic: 
| con- 
ed by 
in the 
Act of 
led to 
credit. 
of na- 

that 
which 
ousing 
e “re- 
to de 
s hard 
nakers 
ial Se- 
e com- 
of the 


L 


ll con 
> work 
Infor 
public 

like), 
Legal 
erence 
ement, 
but a 
e Con 
of the 
tunity 
al and 
erencé 
of ex- 
ng the 
‘s from 


age at 

local 
ards of 
ence to 
groups 
e most 
yvement 
or each 
at the 
ference 





ROSEMARY SCOTT 





John Messina 


ELIZABETH CARP 





in the fall of each year, covering 
work performed during the preced 
ing year. 

Affiliation of state or local groups 
with the Junior Bar Conference is 
simple; there are no dues involved, 
and it is unnecessary that members 
of the state or local junior bar asso 
ciation be members of the American 
Bar Association, although such mem 
bership in the American Bar Asso 
ciation is recommended. In order 
lor a new group to affiliate, the mem 
bers of the state or local group 
should be under the age of 36 years: 
however, should membership be al 
lowed to individuals over that age 
limit, the Executive Council of the 
Junior Bar Conference may waive 
the age limit. 

In order to apply for afhliation 
with the Junior Bar Conference, a 
junior bar group need only com 
plete and file an application fon 
afhliation with the Junior Bar Con- 
ference together with a_ resolution 
duly executed by the president and 
secretary of the group authorizing 
afhliation with the Conference. This 
application should then be mailed 
to Elizabeth Carp, Chairman, Com- 
mittee on Cooperation with Junior 
Bar Groups, 1616 Forest Avenue, 
Dallas 15, Texas, for presentation to 
the Executive Council of the [BC 
lor approval. Miss Carp will be glad 
to answer any questions from mem- 
bers of groups interested in affiliat- 


ing, and she is also in a position to 
supply model constitutions and by- 
laws for state and local junior bai 


groups. 


Procedural Reform Studies Committee 
Undertakes Educational Program 
Organization of the work of inform 
ing the Bench, Bar and the public 
within each state of the status of the 
procedural law of each respective 
state is well under way by the Pro- 
cedural Reform Studies Committee 
of the Junior Bar Conference, whose 
chairman is Miss Rosemary Scott of 
Grand Rapids, Michigan; C. Brien 
Dillon of Houston, Texas, and Fran- 
cis Breen of Reno, Nevada, are vice 
chairmen, and Richard Bowerman 
ol New Haven, Connecticut, is Coun 
cil adviser. 

The members of this Conference 
committee in each state are cope 
ating with individuals designated by 
the National Conference of Judicial 
Councils in publicizing the results 
of the recently completed ten-yeat 
study of legal procedures throughout 
the United States and in comparing 
present procedures with the Mini- 
mum Standards of Judicial Adminis 
tration adopted by the American 
Bar Association. In addition, state 
chairmen of this committee are pre 
paring summaries of information on 
procedure and judicial administra- 


tion pertinent to each state for the 
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Section of Judicial Administration 
of the American Bar Association. 
Committee members are also coéper 
ating, through local bar associations, 
with the Survey of the Legal Profes 
sion and its work on procedural 
reform. 

Many law review articles devoted 
to the procedural and judicial prob 
lems of the several states have al 
ready been published, accompanied 
by maps contained in the recently 
published text, Minimum Standards 
of Judicial Administration—a_ book 
that contains all of the factual mate 
rial which the committee has assisted 
in gathering and checking. The prep- 
aration and encouragement of the 
publication of additional law review 
articles of this type will form the 
basis of additional committee activity 


during the coming year. 


Further work has been planned 
in conjunction with the trafhic court 
and justice court committees of the 
Conference in states where problems 
are presented in these fields. State 
Public Information Directors of the 
JBC have also been contacted to 
assist in the presentation and prepa 
ration of radio programs dealing 
with the work of the committee. 

A varied pattern of work is being 
carried on by the various state chair- 
men and state subcommittees of this 
committee. In New Jersey, for ex 
ample, the article of George Warren 
in the June issue of the Rutgers Law 
Review showed that New Jersey came 
close to reaching the American Ba 
Association’s Minimum Standards ol 
Judicial Administration. Thus, E. 
Lawton Thurston, Jr., New Jersey 
state chairman, will find his work 
substantially different from chairmen 
in those states in which there is a 
wide variation between existing prac 
tice and the desired standards. In 
North Carolina, Wallace Murchison 
is working with a committee ap- 
pointed by the Governor; in Vir- 
ginia, Jack Newton Herod has par- 
ticipated in preparing a report for 
the judicial council and has been 
instrumental in getting legislation 
passed at the last legisiative session. 
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® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Excessive Bonus Paid by Mistake — 
Effect of Repayment to Employer 


® This appears to be 
headed for the Supreme Court. The 
Court of Claims has just handed 


controversy 


down a decision which is recognized 
to be in direct conflict with a case 
decided by the Sixth Circuit in 1949. 
Ellis R. Lewis v. United States, 
(Ct.Cl.) 1950 P-H 72,629; Haberkorn 
v. United States (C.A. 6th) 1949 P-H 
72,402. 

Taxpayer Lewis received a bonus 
of $21,000 in 1944 from his employer 
representing 10 per cent of the com- 
pany’s net income before taxes. The 
bonus was paid under an employ- 
ment contract. 
mined that the 
been based upon net income after 


In 1945 it was deter- 
bonus should have 


taxes and Lewis was compelled to 
refund $10,000 of the amount re- 
ceived in the previous year. ‘Taxpayer 
Haberkorn’s experience was essen- 
tially the same. His company’s net 
income was erroneously overstated 
due to the improper treatment of 
certain contracts. He 
received a 25 per cent bonus of 
$16,000 in 1942 and was required to 
refund $7,000 in 1945. In both cases 
the taxpayer believed in good faith 
that he was entitled to the full 
amount received in the earlier year. 
The issue is whether the repayment 
may be related back to the prior year, 
reducing the bonus originally re- 
ceived to the correct amount. If so 
the taxpayer is entitled to a refund of 
the tax attributable to the excess 
amount previously reported. 


construction 


The controversy centers on two 
Supreme Court cases: North America 
Oil Consolidated v. Burnet, 286 U.S. 
417, and Commissioner v. 
327 U.S. 404. 


Wilcox, 
The former involved 
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money received by the taxpayer from 
a receiver in 1917 which was subject 
to litigation until 1922. In holding 
that this money was taxable in 1917, 
the year it was received, the Court 
said: 

If a taxpayer receives earnings under 
a claim of right and without restric- 
tion as to its disposition, he has re- 
ceived income which he is required to 
return, even though it may still be 
claimed that he is not entitled to re- 
tain the money, and even though he 
may still be adjudged liable to restore 
its equivalent. ... If in 1922 the Govern- 
ment had prevailed, and the company 
had been obliged to refund the profits 
received in 1917, it would have been 
entitled to a deduction from the profits 
of 1922, not from those of any earlier 
year. 

In the Wilcox case the Court held 
that embezzled funds were not tax- 
able to the embezzler, saying: 

For present purposes, however, it 
is enough to note that a taxable gain 
is conditioned upon (1) the presence 
of a claim of right to the alleged gain 
and (2) the absence of a definite, un- 
conditional obligation to repay or re- 
turn that which would otherwise 
constitute a gain. Without some bona 
fide legal or equitable claim, even 
though it be contingent or contested 
in nature, the taxpayer cannot be said 
to have received any gain or profit 
within the reach of Sec. 22 (a). See 
North American Oil v. Burnet, 286 
U.S. 417, 424. 

The Sixth Circuit adopted what 
might be called the traditional view. 
Haberkorn had received his bonus 
under claim of right and without 
restriction as to its use. His position 
was different from that of the em- 
bezzler who knows from the start that 
the money does not belong to him. 
The embezzler is more like a bor- 
rower; he hopes that he will not have 


to repay the money, but undoubtedly 
recognizes at all times that he is in 
debted to his Haberkorn 
thought he was entitled to the entire 
bonus under his contract and there. 


victim. 


fore it was taxable to him under the 
The fact 
that he subsequently had to repay 
part of this money to his employe: 
did not affect his tax for the prior 
year. 

The Court of Claims took a dif- 


North American Oil case. 


ferent view: The authority of North 
American Oil Consolidated v. Burnet 
has been weakened by the Wilcox 
decision which is difficult to recon- 
cile with it. Furthermore neither case 
involved the treatment of a repay- 
ment; the reference to the effect of 
repayment in the North American 
Oil case—that the taxpayer would 
have been entitled to a deduction in 
the subsequent year if it had been 
required to refund the money—was 
obiter. 

The Court of Claims appears to 
assume that the North American Oil 
case would have been decided dif- 
ferently if the money had been re- 
paid. 
view of Security Flour Mills Co. v. 
Commissioner, 321 U.S. 281, where 
the Court annual 
character of our income tax system. 


This seems questionable in 


underlines the 


The result in the Court of Claims 
—allowing the repayment to be re- 
lated back to the prior year—requires 
consideration of the statute of limita- 
tions. Would the repayment have 
given rise to a deduction in the late! 
year, the year of repayment, if the 
prior year had been closed? Such 
flexibility of treatment may produce 
an equitable result in a particular 
case, but possibly at the expense ol 
some added uncertainty and confu- 
sion. If the Supreme Court should 
agree with the Court of Claims and 
permit relation back in such cases, 
then the problem of limitations 
should be dealt with by Congress. 
(Cf. Section 3801). 

Sale of a Professional Practice — 
Good Will and Accrued Fees 


When a professional man sells his 
practice does he realize ordinary in 
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come or capital gain? 


This problem 
has been considered in two recent 
Cases. 

Ihe taxpayer in Richard S. Wyler, 
14 T.C. No. 142 was an accountant 
practicing in Kansas City. He joined 
a national accounting firm under a 
three year contract with a guarantee 
of $10,000 per year or 1 per cent of 
profits, and agreed not to compete 
for a period of three years after ter- 
mination of the contract. In the same 
contract the national firm agreed to 
pay him $50,000 for his good will. 
(he Commissioner treated the 
$50,000 as advance compensation and 
The 
question 
“whether or not vendible good will 


taxed it as ordinary income. 
court considered the 
can exist in a professional business”, 
and answered in the affirmative. The 
$50,000 was in fact paid for the tax- 
payer’s “good will” or his “practice”, 
these terms being interchangeable, 
not as advance compensation or con- 


sideration for the covenant not to 
compete. The payment was therefore 
taxable as a long-term capital gain at 
the maximum 25 per cent rate. The 
problem of earned or accrued fees 
was not involved since the contract 
provided for a proration ol fees on 
the basis of services rendered betore 
and after the transter. 

The other case is Max Swirin v. 
Commissioner, decided by the Sev- 
enth Circuit on July 14, 1950 (P-H 
72,632). The taxpayer had a 30 per 
cent interest in a law firm, with a 
cost basis of $18,000. He sold his in 
terest to another partner for $40,000 
and reported his profit on a capital 
gain basis. The Commissioner treated 
as ordinary income the portion of 
the purchase price in excess of the 
taxpayer’s $18,000 cost basis. The 
lax Court upheld the Commissioner, 
(T.C. Memo, C.C.H. 17,241 (M)), 
but was reversed by the Court of 
\ppeals. 


Practising lawyer's guide to the 


current LAW MAGAZINES 





Calvin P. Sawyier + Editor-in-Charge 


Antitrust LAW—In “Re- 
lated Problems of ‘Requirements’ 
Contracts and Acquisitions in Verti- 
cal Integration Under the Anti- 
trust Laws” (45 Illinois Law Review 
141-172, May-June, 1950), Richard 
W. McLaren of the 
most perplexing and practical cur- 
rent problems in the field of anti- 
trust law: the questions posed by 


discusses one 


requirements contracts and acquisi- 
tions in vertical integration. Recent 
decisions of the United States Su- 
preme Court have indicated that an 
acquisition by a producer of an out- 
let for his product may be valid 
under the Sherman Act, while the 
same trade relationship achieved 
through requirement contracts may 
be invalid under the Clayton Act. 


the result today is a double 
standard of legality for loose-knit or 
contract arrangements and close-knit 
corporate relationships, an emphasis 
upon form hardly to be digested by 
the business world.” The article ex- 
amines the legislative and judicial 
standards which have developed in 
the field of requirements arrange- 
ments between affiliated and nonafhl- 
iated business units. It further sug- 


gests guideposts which business may 


Tax Notes 


This was an extreme case. Over 
80 per cent of the value of the tax- 
payer's partnership interest repre- 
sented uncollected fees, billed and 
unbilled, for services rendered prior 
to the The 
held nevertheless that what the tax- 


transter. upper court 
payer sold was an interest in a part- 
nership—a capital asset. The fact that 
the value of his property was at- 
tributable largely to uncollected legal 
[he 


purchase price was paid for the part- 


fees was of no consequence. 
nership interest and no part could be 
allocated to the uncollected fees. 
This case underlines the disparity 
in treatment between a sole proprie- 
torship and a partnership. An in- 
dividual lawyer could hardly hope 
to convert uncollected 
capital gain by selling his “practice” 
to another. But if he has a partner 


fees into 


and therefore a partnership interest 
he may apparently do so—at least in 
the Seventh Circuit. 


follow to avoid creating arrange- 
ments which may be condemned. Of 
the rash of law review articles 
brought on by the case of Standard 
Oil Company of California v. United 
States, 337 U. S. 293 (1949), the pres- 
ent article presents, in this reviewer's 
opinion, about as valuable and well- 
documented a discussion for use by 
the lawyer who meets these prob- 
lems in practice as can be found. 
(Address: Illinois Law Review, North- 
western University School of Law, 
Chicago 11, IIL; price for a single 
copy: $1.25.) 


CoMMERCE-In “State Taxa- 
tion of Interstate Commerce—What 
Now?”, 48 Michigan Law Review, 





Editor’s Note 


Members of the Association who wish to obtain any article referred to should 


make a prompt request to the address given with remittance of the price stated. If 


copies are unobtainable from the publisher, the Journal will endeavor to supply, 


at a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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899-922 (No. 7, May, 1950), Profes 
sor Robert C. Brown undertakes to 
restate the various formalistic tests, 
or approaches, which have been 
taken by the United States Supreme 
Court in deciding whether a state 
tax unduly burdens interstate com- 
merce, to arrange the results of past 
decisions according to the type of tax 
involved, and to advance his own 
theory of the proper basis for deter- 
mining whether a state tax is valid. 
The organization of the article is 
such that it should be helpful in 
gaining a quick comprehension of 
this field of law. A discussion of the 
decisions handed down in the last 
two years is also included. (Address: 
Michigan Law Review Association, 
Law School, University of Michigan, 
Ann Arbor, Mich.; price for a single 
copy: $1.00.) 


Comparative LAW-In “So- 
viet Socialism and Due Process of 
Law” (48 Michigan Law Review, 
1061-1078, June, 1950), 
John N. Hazard essays to acquaint 
the American lawyer with the crim- 
inal procedure ostensibly developing 
in the Soviet Union. “Political” 
offenses aside, the author concludes 
that a certain concept of “legality”, 
as that word is understood in Anglo- 
Saxon law (in the sense of fixed rules 
of law, announced and objectively 
followed as precedent, which can be 
accepted by ordinary human beings 
as constituting “fair play”), is emerg- 
ing—for propagandistic reasons as 
well as, perhaps, because of the prac- 
tical consideration of winning popu- 
lar support within the Soviet Union 
itself by good government. Profes- 
sor Hazard’s documentation is sparse, 
unfortunately probably necessarily 
the article should be of 
timely general interest to the Ameri- 
can lawyer. (Address: Michigan Law 
Review 


Professor 


so; but 


Law School, 
University of Michigan, Ann Arbor, 
Mich.; price for a single copy: $1.00.) 


Association, 


Crna LAW—“Conspiracy 


Prosecutions in the Federal Courts.” 
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In the March-April, 1950, issue of the 
Journal of Criminal Law and Crim- 
inology (Vol. 40—No. 6, pages 760- 
768) Kenneth Burns the 
application of the declarations rule 


discusses 


in connection with conspiracy prose- 
cutions, and the rejection by the 
United States Supreme Court of the 
the 
recent case of Krulewitch v. United 
States (336 U.S. 440, 1949). In his 
analysis of the case the writer notes 
the similarity in the Court’s treat- 
ment of this problem to that of ad- 


implied conspiracy theory in 


mission of confessions presented in 
the case of McNabb v. United States 
(318 U.S. 332). (Address: Journal of 
Criminal Law and Criminology, 
Northwestern University School of 
Law, 357 Chicago Ave., Chicago 11, 
Ill.; price for a single copy: $1.25.) 


L su RANCE.—The Summer, 1950, 
issue of Law and Contemporary 
Problems (Vol. 15, No. 3) is devoted 
to a symposium on “Private Insur- 
ance”, analyzing new uses of insur- 
ance (“The Business Purchase Agree- 
ment and Life Insurance”, by Pro- 
fessor Samuel Fahr; “Employee Pen- 
sion Plans”, by Professor Edgar 
Hunter Wilson; “Improving Proper- 
ty and Casualty Insurance Coverage”’, 
by Professor J. Edward Hedges), cor- 
responding developments in insur- 
ance law (“The Special Nature of 
the Insurance Contract: A Few Sug- 
gestions for Further Study”, by Pro- 
Franklin M. Shultz; “The 
Doctrine of Concealment: A Rem- 
nant in the Law of Insurance”, by 
Bertram Harnett; Limited- 
Interest Problems”, by Professor Ed- 
ward S. Godfrey), and the effects ol 
these developments on certain other 
branches of the law (“The Impact ol 
Insurance on the Law of Torts’, by 
Professor Fleming James, Jr., and 
John V. Thornton). Professor Al- 
bert A. Ehrenzweig (“Assurance 
Oblige—A Comparative Study’) and 
Professor George K. Gardner (‘‘In- 
surance Against Tort Liability—An 
Approach to the Cosmology of the 
Law’’) present the more theoretical 
approach to the relation between in- 


fessor 


“Some 


surance and the law. The symposium 
as a whole does not purport to be a 
comprehensive survey of all current 
developments but, together with its 
sequel on “Insurance Regulation” 
which is to appear in the Fall, 1950, 
issue, it should provide good primary 
source material for the investigation 
of legal problems relating to in- 
surance. (Address: Law and Contem- 
porary Problems, Duke University | 
School of Law, Durham, N. C.; pric¢ 

for a single copy: $1.25.) 


Lecat PROFESSION — In the 
December, 1949, issue of the Cana- 
dian Bar Review (pages 1209-1228), 
appears an article by G. V. V. Nich- 
olls, “Of Writing by Lawyers”, which 
can profitably be read by all members 
of the legal profession. The article 
is directed to the lawyer's ordinary 
writing—not the language of the for 
mal legal document, not the lan- 
guage of the courtroom, but the lan 
guage used by the lawyer in thos 
varied circumstances in which he is 
communicating on a level somewher 
between the extremes of the forma! 
drafting of instruments and the in 
formality of the spoken language 
Letters to clients, briefs, reports, law 
review articles are a few examples 
of the ordinary writing in which we 
lawyers demonstrate our tendency 
to be, as Henry Fielding has put it, 
“very little acquainted with the com 
monwealth of literature’. The dis 
cussion of the lawyer's choice of 
words, and the specific examples o! 
the insistence on the use of circum 
locutions or unnecessarily unfamiliat 
words and on the excessive repetition 
of certain words is, by reason of its 
very specificity, sufficient to make any 
lawyer wince from a realization ol! 
the multitude of his sins. Elemen 
tary principles of literary organiza 
tion, familiar to us all in high-schoo! 
days but apparently forgotten today 
are also stated. The author does no! 
pretend to be dispensing any new!\ 
discovered truths or techniques, but 
his purpose of making the lawye! 
conscious of the inadequacies in the 
language of the law is admirably 
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(Address: Canadian 


sccomplished. 


Bar Review, Canadian Bas Associa- 
tion, Ottawa Electric Building, Ot- 
tawa, Ont., Canada; price for a single 
COpy: $1.00.) 


Linn ATION OF ACTIONS 
Developments in the Law—Statutes 
Limitations’, 63 Harvard Law 
Review 1177-1270 (No. 7, May, 1959) 
s another in the series of surveys, 
exhaustively annotated by the stu 
dent staff, of important fields of law 
vhich have received no comprehen- 
sive treatment at the hands of text 
Although 


keyed to pointing out the develop 


writers for many years. 
nents which have taken place since 
the last general authoritative treat- 
nent of the subject was published, 
i survey of the basic legal principles 
involved in the law of limitations is 
necessarily comprised. An index is 
included at the end. (Address: Har- 
vard Law Review, Gannett House, 
Cambridge 37, Massachusetts; price 


lor a single copy: $1.00.) 


Procep RE—‘Temporal As- 
pects of the Finality of Judgments: 
The Significance of Federal Rule 60 
(by’: A 
1949, issue of the University of Chi- 
(Vol. 17—No. 4; 


pages 664-675) discusses the time and 


student note in the June, 


cago Law Review 
subject matter limitations on mo- 
tions to vacate judgments already en- 
tered. The author feels that amend- 
ed Federal Rule 60 (b) paves the way 
for a new approach to the problem. 
Certain clauses of the amended rule 
would seem to vest wide discretion- 
ary power in the district courts to 
vacate judgments, regardless of when 
entered. Klap- 
prott v. United States, 335 U. S. 601 
(1949), modified 336 U. S. 942 (1949), 


indicates the willingness of the fed- 


the judgment was 


eral courts to go along with this 


approach. The note analyzes the va 
rious complex rationales, explicit 
and implicit, which were used in an 
attempt to get away from the rigid 
effects of the former fixed time limit 
Chi- 


cago Law Review, University of Chi- 


rule. (Address: University of 


Strikes and Wars 


Law Magazines 


cago, Chicago 37, Illinois; price for 


a single copy $1.75.) 


"Taxation \ note, “The Net 
Worth Audit Problem and How To 
Meet It,” by Walter R. Brown in the 
Spring, 1950, issue of the Jowa Law 
Review, (Vol. 35, No. 3, pages 432 
140) 


method as a secondary method of in 


discusses the net worth audit 


come determination used by the 
Treasury Department to find net in 
come where the taxpayer's records 
are deficient. This method of income 
tax determination is based upon the 
idea that a taxpayer's taxable net 
income can be determined by ascer- 
taining his increase in net worth and 
adding this to his nondeductible ex- 
penditures. The author discusses the 
various errors attendant upon a net 
worth audit and indicates how the 
taxpayer can show such errors in 
challenging the Commissioner's find 
ings. (Address: Iowa Law Review, 
College of Law, lowa City, lowa; 


price for a single copy: $1.00.) 


® Our difficulties arise from the fact that national sovereignty is asserted 


where it does not and cannot exist and is abandoned where it should be 


asserted. . . . We have suffered international anarchy abroad because no 


world agency has been created with authority to exercise the sovereignty 


of law. And we suffer economic anarchy at home because the governmental 


agencies which have been created have failed to exercise the sovereignty 


of law in that field. 


Rosert N. WILKIN, 
The Judicial Function, 
pages 41 and 42; Charlottesville. 


The Michie Co. 
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® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 





New Jersey 
Is Not Alone 


® In the May, 1950, issue of the Jour- 
NAL at page 355 appears a most inter- 
esting article by Robert K. Bell of 
the New Jersey Bar entitled “Legal 
Aid in New Jersey: The Answer to a 
Socialized Legal Profession”. 

Editorial comment appearing on 
the same page includes this sentence: 
“The Garden State will thus be the 
first in the union to provide free 
legal assistance to every citizen who 
cannot afford to pay for the services 
of a lawyer.” 

I have no desire to detract in any 
way from the excellence of Mr. Bell’s 
article. He has done something that 
every state bar association ought to 
do. At the same time, in order to 
keep the record straight, may I call 
your attention to other efforts along 
this line which have preceded the 
activities in New Jersey. 

In 1938 the American Bar Associa- 
tion published a pamphlet entitled 
“The Work of Legal Aid Commit- 
tees of Bar Associations”. Incident- 
ally, the foreword was written by 
Arthur T. 
dent of the American Bar Associa- 


Vanderbilt, then Presi- 


tion. This pamphlet provides a sum- 
mary of work along these lines. It 
shows that legal aid work has ad- 
vanced along three lines. In some 
states like Connecticut the statewide 
program is based on legislation. In 
other states, the individual legal aid 
organizations have established corre- 
spondents in the various counties 
and thus can give some general over- 
all service in the state. As of 1938, 
some of the bar associations were be- 
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ginning to develop their thinking 
along these lines. 

In 1938 and 1939 the State of 
Washington, largely because of the 
enthusiasm of Lane Summers of the 
Seattle Bar, then a member of the 
Legal Aid Committee of the Amer- 
ican Bar Association, developed a 
program which took the form of a 
statute. A copy of this statute appears 
in 64 Reports of the American Bar 
Association at 235 (1939). Without 
any way attempting to be inclusive, 
reference may also be made to the 
action taken in Pennsylvania in 1947 
which is described in Volume XIX, 
Pennsylvania Bar Association Quar- 
terly, page 169 (January, 1948). It is 
most encouraging that New Jersey 
has taken this splendid step forward. 
The progress is all the more encour- 
aging because other state bar associa- 
tions have been moving along the 
same lines. 

Joun S. BRADWAY 


Duke University 
Durham, North Carolina 


An “Ethical Problem" 
in the Communist Trials? 
® | have been furnished a copy of 
an article contributed by Reginald 
Heber Smith to the January, 1959, 
number of The Church Militant of 
Boston. The article is entitled “The 
Legal Profession Takes Stock”. The 
article purports to be a preview of 
four of the “Major Moral Prob- 
lems”, which Mr. Smith says will 
have to be faced, in his final report 
as Director of the Survey of the 
Legal Profession. 

Discussing “Conflicting Loyalties” 
(problem Number Two), Director 
Smith writes: 





The counsel for the eleven Commu- 
nists at the recent trial in New York 
flouted the court outrageously; at least, 
that is the way it looks to me. Sup 
pose, however, they had the best in. 
terests of their clients at heart. This 
is entirely possible. They may hav 
concluded that they could not win 
the case on the merits and that their 
best strategy was to goad the judge into 
conduct that would result in ‘a mis 
trial or justify an appeal. 

My readers probably are dismayed 
that I even suggest there may be two 
sides to this ethical problem. But.... 
I take it, Mr. Smith’s purpose in 

publishing this preliminary report is 

to invite discussion of his tentative 
views. Circumstances have caused me 
to be one of Mr. Smith’s readers, and 

I am, to use his word, “dismayed” 

that he should suggest there were 

“two sides to the ethical problem” of 

the conduct of the New York Com- 

munists’ lawyers. 

Director Smith is playing with 
words—dangerously. From the point 
of view of the courts, charged with 
the duty of maintaining law and 
order, the problem of the proper con- 
duct of trials is a legal problem, and 
it was so treated by the Court of 
Appeals for the Second Circuit, which 
afhrmed the judgments of contempt 
imposed by Judge Medina. 

An advertisement is running cur- 
rently in the back of the Harvard 
Law Review. The advertisement so- 
licits funds “for the defense’ of the 
New York Communists’ lawyers. The 
funds are to be sent to 23 West 26th 
Street, New York. This is the home 
of the Congress of Civil Rights, lead 
ing Communist-front organization. 
This is the address where the picket 
lines formed that made it necessary 
for Judge Knox to obtain the serv- 
ices of 400 New York policemen, so 
that witnesses, jurors and the Judgé¢ 
himself could get into Judge Me- 
dina’s courtroom. 

Director Smith should circulate 
his preliminary findings widely if it 
is his intention to commit the organ- 
ized Bar and the judiciary to the 
proposition that there were “two 
sides” to the conduct of the lawyers 
at the Communist trial. 

CLAuDE McCo.Liocu 


United States District Court 
Portland, Oregon 
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Views of Our Readers 


Says Association 
Should Move to Washington 
= ... It is my feeling that the office 
of the American Bar Association 
should not be located anywhere but 
Washington, D.C. I do not care to 
contribute to the building fund until 
such time as a commitment is made 
to set up a building in the Capital 
and I believe there would then be no 
difficulty in raising the money. 

J. C. THomMson 
New York, New York 
Agrees with 
insurance Article 
® Criticisms against the insurance 
article by Mr. Davis in the April 
JOURNAL have been expressed. Such 
draw adverse 


articles ordinarily 


criticism but agreeable comments 
ire not made. 

“Policy Is Worth Only What the 
Company Will Pay” is a headline in 
the article. My experience in two 
cases supports this: 

\bout five years ago a man had 
fire insurance for about $3000 on an 
old but livable house in which he 
dwelt. His house was on a ranch 
and burned down with a total loss; 
the fire also destroyed valuable shade 
trees (important in this dry country) . 
Che fire occurred shortly after he 
had left, probably due to sparks from 
the open fire place, as there had been 
a fire there. When the adjuster came 
he said this was an old house and 
was not worth more than $1200 on 
account of depreciation for thirty 
vears or so (although it could not be 


built for $5000). He also intimated 


that the fire was due to carelessness 


(although he knew nothing about it) 
and even intimated, without charg- 
ing, that it might have been set. This 
was foolish, as the owner was then 
making a contract of sale with a 
interest 
Realiz- 
ing that the company would require 


wealthy man who lost all 


when the trees were burned. 


a suit and would probably carry it 
to the Supreme Court, the owner 
who was not financially able to stand 
the expense accepted the $1200 
“What the Company Will Pay”. 

In another case of $5000 life insur- 
ance on the life of a famed Flying 
Tiger who was killed in China, the 
company refused to pay and sought 
a reformation which would kill the 
insurance. The lower court decided 
for the company, the United States 
Court of Appeals reversed that de 
cision; the company asked for cer- 
tiorari in the United States Supreme 
Finally 
after about eight years and when the 


Court, which was denied. 
money value of the policy was not 
worth much more than half its value 
at the time of death, the father and 
mother were paid. But they had the 
costs of suit (made as reasonable as 
possible by us). See Schiel v. New 
York Life, 178 F. (2d) 729 

\. G. BAKER 


Prescott, Arizona 


Praises Davis’ Article 

on Fire Insurance 

® I enjoyed the article by Warren 
Jefferson Davis in the April, 1950, 
issue of the AMERICAN BAR ASSOCIA- 
rlON JOURNAL very much. While the 


Fire Companies Adjustment Bureau 
and their successors have been very 
liberal with me in settlement of cases, 
I can easily see where if the manage- 
ment of an office is hard-boiled and 
unscrupulous, it would be very difh- 
cut to effect an equitable adjustment 
of a fire claim. 

Mr. Davis’ article was well written 
and in my humble opinion it should 
be of great interest to your readers 
generally. ... 

Gisson B. WITHERSPOON 
Meridian, Mississippi 
Another Support 
for Mr. Davis 
=" | was very much impressed with 
the article by W. Jefferson Davis of 
Los Angeles, appearing in the April 
number of the JouRNAL, and dealing 
with suggested reforms in fire insur- 
ance policies. I liked the straight- 
forward and direct style of expressing 
his views—a style which would ap- 
peal with force to lawyer and layman 
alike. 

His subject, in former years, long 
troubled property owners and the 
While the 
panies in 


courts. insurance com- 


recent years have im- 
proved their policy forms, it would 
strengthen the confidence of the pub- 
lic to know specifically just what 
these reforms are, what states have 
adopted them, what states have not, 
and why, giving special attention to 
method ol 
think Mr. 


dered a real service in bring the at- 


the present adjusting 


losses. I Davis has ren- 
tention of th »sublic to his article. 
GeEorGE M. HOGAN 


St. Albans, Vermont 





President's Page 
Continued from page 749) 

It took some time to convince the 
members of my local Bar Association 
(Columbia County Bar Association) 
of the advisability of becoming a 
100°% County as to membership in the 
Pennsylvania Bar Association. How- 
ever, this was accomplished a few 
years ago, and I am now urging our 
members to become a 100°% County 
in the American Bar Association. 

I have long been convinced that no 
lawyer can keep himself “up to date”, 
who does not receive the periodicals 
ind other literature published and 
distributed by the national and his 


Own State associations Furthermore, 


I am equally convinced that if one 
takes an active interest in both asso- 
ciations it makes him a broader and 
finer American citizen. 

I hope that other lawyers will take 
the same interest in promoting mem- 
bership in their own local bar asso- 
ciation, in their own state association 
as well as in the American Bar Asso- 
ciation. The American Bar Associa- 


tion is a great national institution 
which is entitled to the support, not 
merely financially but through the 
expenditure of time and effort, of 


every lawyer who prides himself in 


being a member of a great and noble 
=] 5 


profession. 

I wish to express my thanks for the 
most helpful coéperation and unfail- 
ing support which I have received 
during the year from the other offi- 
cers, members of the House of Dele- 
gates and of the Board of Governors, 
the Chairmen and members of the 
Sections, and of the Standing and 
Special Committees of the Associa- 
tion, Mrs. Ricker, our most efficient 
Executive Secretary, and the head- 
quarters staff. It was a rare experi- 
ence to be able to work with so many 


fine people. 
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Paul B. DeWitt 





BAR ACTIVITIES 


Editor-in-Charge 








s The Committee on Continuing 
Legal Education of the American 
Law Institute, collaborating with the 
American Bar Association, reports a 
number of interesting activities. 

1. Institute on Accounting Prob- 
lems of Lawyers (Small Businesses) 
—Immediately preceding the opening 
of the Annual Meeting of the Ameri- 
can Bar Association in Washington, 
D. C., the committee has arranged 
for a one-day Institute on “Account- 
ing Problems of Lawyers” with em- 
phasis on small businesses. This will 
be held at the Hotel Statler on Sat- 
urday, September 16. It will be prac- 
tical in nature and will include in- 
struction for lawyers on accounting 
problems commonly faced by them 
in connection with the affairs of small 
business clients. 

The morning session will be de- 
voted to elementary, basic account- 
ing, based on the Institute’s publica- 
tion entitled Basic Accounting for 
Lawyers by Barton E. Ferst of the 
Philadelphia Bar. The two morning 
speakers will be Professor Robert 
Amory, Jr., of Harvard Law School 
and Mark E. Richardson, a partner 
in the Washington, D. C., account- 
ing firm of Lybrand, Ross Brothers 
and Montgomery. These two lectures 
will be based on the assumption 
that the average lawyer knows little 
or nothing about accounting and will 
include not only the basic back- 
ground but also a discussion of bal- 
ance sheets and profit and loss state- 
ments. 

The afternoon lectures will be on 
a slightly more advanced level and 
will also be of a more specialized 
One of 
deal with various aspects of corpor- 


nature. these lectures will 
ate accounting problems (small cor- 
porations) and will be delivered by 
Harold Birnbaum, a partner in the 
firm of Loeb, Los An- 


Loeb and 


geles, and for many vears assistant 
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general counsel of Commercial In. 
vestment Trust, Inc., in New York 
City. The second lecture will be de- 
voted to a discussion of tax account- 
ing problems and will be given by 
C. Rudolph Peterson, of Washing- 
ton, D. C. 

The Junior Bar Conference of 
the American Bar Association and 
the Bar Association of the District 
of Columbia are joining with the 
Committee on Continuing Legal 
this Insti- 
tute. A registration fee of $5.00 per 
person will be charged, which will 


Education to cosponsor 


entitle those enrolled to receive the 
Institute’s pamphlet, Basic Account- 
ing for Lawyers. Information can be 
secured from W. Carloss Morris,. Jr., 
1302. Rusk 


Texas; Professor 


Houston 2, 
Bryce Rea, Jr., 
The American University, Washing- 
ton College of Law, 2000 G Street, 
N. W., Washington 6, D. C., and 


Avenue, 


John E. Mulder, Director of the 
Committee on Continuing Legal 
Education, 133 South 36th Street, 


Philadelphia 4, Pennsylvania. 


Tax Schools—James E. Brenner, 
Director for the Western Area, 
Charles W. Joiner, Director for the 
Mid-Western John E. 
Mulder, been con 
centrating their efforts during the 


9 


Area and 


Director, have 


summer on the creation of state 


wide sponsoring organizations on 
programs for continuing legal edu 
their areas. 
One of the things being encouraged 


cation in respective 
in as many states as possible is the 
sponsorship of a tax school in the 
late fall or early winter. The tax 
school will usually be a one-day af- 
fair dealing with legal problems in 
tax returns using the Institute’s pub- 
lication on that subject as the basis. 
In some institutes it is anticipated 
that a somewhat more extensive proj- 
ect will be undertaken to include a 
practical discussion of the Revenue 


Act ol 
ranging to have a briet practical 


1950. The Committee is ar. 
pamphlet on the content and prac- 
tical implications of the Revenue 
Act of 1950 off the press almost im 
mediately after an enactment of stat 
ute by Congress. ‘The coauthors will 
be Davis Haskin and George Simp 
kins of the St. Louis Bar. 

In the event that a three-day tax 
institute is desired, there will be 
added a discussion of problems of 
life-time and _ testamentary estat 
planning. 

It is hoped that these tax schools 
will become annual affairs in a very 
large number of states. 

3. Statewide Organizations—It is 
the policy of the committee not to 
act as the actual sponsor of lecture 
courses and institutes. For that rea 
made to 


son efforts are being 


have created statewide sponsoring 
organizations which will receive the 
assistance of the committee but which 
will sponsor their own projects. In 
states such as California,. Texas and 
also the Practising Law Institute of 
New York City, such organizations 
already exist. At the annual meeting 
of the Pennsylvania Bar Association 
in June, 1950, a state-wide organiza 
tion for Pennsylvania was created to 
be headed by the bar association’s 
Section on Bar Activities under the 
chairmanship of Anthony R. Appel, 
Lancaster, Pennsylvania. This se 
tion has a representative from each 
county in Pennsylvania and it is ex- 
pected that during the coming fall 
and winter in perhaps ten different 
four 
It is 
contemplated that the Pennsylvania 


sections of the state three or 
institutes will be conducted. 


organization will be permanent in 
nature and the personnel will re 
main in office over a period of years 
Regularly planned programs will be 
conducted throughout the state dur 
ing every fall and winter. 

Similar organizations are in proc- 
ess in a number of other states. On 
July 27, 1950, the Director spoke at 
the annual meeting of the Alabama 
Bar Association and laid the ground 
work for a similar organization in 
that state. 

4. Regional Bar 


{merican 4ss0- 
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ation Meetings—It is contemplated 


that in accordance with the plan de- 
veloped by the President, Harold J. 
Gallagher, Regional Meetings of the 
\merican Bar Association will be 
held in different sections of the coun 
try at different times of the year. 
Rather definite plans have been made 
for such meetings during 1950-1951 
in Atlanta, Cincinnati and Denver. 
It is contemplated that a substantial 
portion of these regional meetings 
will be devoted to institutes on im- 
portant legal subjects with the co- 
operation of the Committee on Con 
tinuing Legal Education. 


5. Institutes and Lecture Courses 
The Lycoming County Bar Asso 
ciation of Pennsylvania completed 
its 1950 spring series with an Insti 
tute on the Drafting of Partnership 
\greements at Williamsport on June 
7, 1950.. The lecturers were Joseph 
W. Price II] and James A. Sutton, olf 
Philadelphia. 

The Erie County Bar Association 
of Pennsylvania also completed its 
spring series on May 26 with an In 
stitute on Basic Accounting for Law 
yers. The speakers were Milton R. 
Schlesinger and Owen F. Walker, 
of the Cleveland Bar and Professor 
Clarence F. Reimer of Western 
Reserve University College of Law. 

An Institute on Lifetime and Tes 
tamentary Estate Planning will be 
held in connection with the annual 
meeting of the South Dakota Bar 
\ssociation at Sioux Falls on August 
31. The speakers will be Laurens 
Williams and Frank D. Williams of 
the Nebraska Bar. 

An Institute on Legal Problems 
in Tax Returns will be held at the 
Vanderbilt University School of Law, 
Nashville, Tennessee, on October 20. 
co-sponsored by the law school and 
the Nashville Bar Association. Speak- 
ers will be William A. Sutherland of 
Washington, D. C., and Professor 
William |. Bowe of Vanderbilt Uni 
versity. 

Plans are also being made for a 
two-day institute in Atlanta, Georgia, 
on December 7 and 8, in co6peration 
with the Georgia Bar Association. 
Subjects to be covered will be trial 


practice and the conduct of bank 


ruptcy and arrangement proceedings. 


® Ihe Annual Mid-Summer Meet 
ing of the New York State Bar Asso 
ciauon was held on June 23 and 
24 at Saranac Inn, New York, with 
live hundred and fifty members and 
their wives attending. Otis T. Brad 
ley of New York City, President of 
the Association, presided at the meet 
ing, and Raymond N. Caverly, also 
ot New York City, was general chair- 
man of the meeting. 

Among the speakers at the Friday 
Thomas F. 
Murphy, Assistant United States At 
torney, who spoke on “Evidentiary 


morning session were 


Aspects and Problems in the Hiss 
Case”, and Thomas J. Brogan, for- 
mer Chief Justice of New Jersey, 
who spoke on “The Natural Law: 
Its Contribution to Our Democracy”’. 
Ihe session closed with a symposium 
on lawyer reference plans. Partici 
pants in the symposium were George 
S. Van Schaick, chairman of the state 
bar association’s Committee on Legal 
Aid and Lawyer Referral Service; 
William Dean Embree, a membe1 
of the Committee on Lawyer Refer- 
ral Service; and William M. Wherry, 
Chairman of the American Bar As 
sociation’s Special Committee To Im 
prove and Promote Lawyer Refe1 
ence Plans. 

On Saturday mourning, the first 
speaker was Adrian S. Fisher of 
Washington, Legal Adviser, Depart 
ment of State, who spoke on “Posi 
tion of United States in World To 
day: A Lawyer’s View’. This was 
followed by three talks on various 
phases of taxation. The speakers, 
all of New York City, and their sub- 
jects were Richard ]. Turk, ‘Status 
of Proposed Legislation on Powers 
of Appointment”; Leslie M. Rapp, 
“Lightening the Tax Burden of Law- 
vers”; and Carter T. Louthan, “New 
York’s Remedies for the Church and 
Spiegel Cases and the New Marital 
Deduction”. 

During the Friday morning ses- 
sion Gerald E. Monaghan of New 
York City was awarded a set of 
McKinney’s Consolidated Laws of 


Bar Activities 


New York as first prize in the Young 
Lawyers Section Essay Contest. On 
Saturday over $1,000 in prizes was 
awarded to law students who had 
submitted the best essay in a contest 
conducted by the association’s Com 
mittee on American Citizenship. The 
first prize of $300 was won by Ray- 
mond F. Concannon of Merrick, 
Long Island. 

The formal program concluded 
Saturday evening with a dinner at 
which Oswald D. Heck of Schenec- 
tady, Speaker of the Assembly of 
New York State, was the principal 
speaker. In addition to the formal 
sessions, a number of committees 
and sections held meetings. The Sur 
rogate’s Association of New York 
also held a general meeting in con- 
junction with the state bar meeting. 


Samuel P. 
SEARS 





® The thirty-ninth annual meeting 
of the Massachusetts Bar Association 
was held in Plymouth on June 2, 
1950. The officers elected were Presi- 
dent, Samuel P. Sears of Newton; 
vice presidents, Reuben Hall of 
Newton, Daniel W. Lincoln of Wor- 
cester; Eleanor March Moody of 
Melrose; Treasurer, Paris Fletcher 
of Worcester; Secretary, Frank W. 
Grinnell of Boston; Assistant Secre- 
tary, William B. Sleigh, Jr., of 
Marblehead; and seven members at 
large of the Board of Delegates, 
Fletcher Clark, Jr. of Middleboro, 
Edwin P. Dunphy of Northampton, 
Margaret E. Ganley of Springfield, 
Harold Horvitz of Newton, Ray- 
mond MacLeod of New Bedford 
and Francis J. Quirico of Pittsfield. 

Various matters were discussed, 
including the Reference 
Plan and the Commercial 


Lawyer 
Code 
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both of which were referred to spe- 


cial committees for study and report. 

In connection with the annual 
meeting, the ninth Annual Law- 
Institute 


Massachusetts Bar Association, open 


yers’ conducted by the 
to all lawyers, was held on June 2-3, 
attended by several hundred. 

On June 2 there was an active dis- 
cussion of questions of probate law 
and practice and a discussion of 
questioned documents by Robert P. 
Phipps followed by entertainment in 
the evening. 

On Saturday, June 3, there were 
discussions of legal medicine by 
Guides in Evaluat- 


“ 


three doctors; 
ing a Tort Case” by Edmund A. 
Campbell of the Brockton Bar and 
Stuart C. Rand of the Boston Bar, 
and “Pitfalls in Tithe Examination” 
by Roger B. Tyler of the Boston Bar. 

The institute closed with a ban- 
quet at which the retiring president, 
Richard Wait, presided, and ad- 
dresses were made by Stanley E. Qua, 
Chief Justice of Massachusetts, and 
Marx Leva of Alabama, Assistant 
Secretary of Defense. 


Robert T. 
BARTON, Jr. 


Foster Studio 


® The Twelfth Annual Meeting of 
the Virginia State Bar was held at 
Roanoke, Virginia, on June 13. The 
filed by the 
committees indicated a year of con- 


reports officers and 
siderable activity and accomplish- 
ment. The Bar is the largest in its 
history, there being 3626 members, 
which showed a net increase for the 
year of 217. A resolution was passed 
providing that a special committee 
be appointed on continuing legal 
education. John E. Mulder, Director 
of the Joint Committee of the Ameri- 
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can Bar Association and the Ameri- 
can Law Institute on Continuing 
Legal Education, was present at the 
invitation of President ‘Thomas W. 
Phillips, and addressed the Bar on 
the assistance that was available 
from his organization. The Bar also 
reafhirmed its interest in an Adminis- 
trative Assistant to the Supreme 
Court of Appeals of Virginia and 
adopted a resolution to continue 
The Bar 
adopted a resolution offered by the 
Chairman of 


efforts along this line. 
the Committee on 
Public Information which directed 
that the 1948 majority and minority 
reports of this committee, which 
advocated advertising by the Bar, 
be distributed to the entire member- 
ship of the Virginia State Bar with 
the request that each member vote 
on the matter. The Council, at a 
1950, author- 


ized the President to appoint a com- 


meeting on June 12, 


mittee to study Legal Aid and Legal 
Reference and report back at the 
next meeting. The following officers 
were elected for the Bar year be- 
ginning July 1, 1950: Robert T. 
Barton, Jr., President, Richmond; 
Stuart T. Saunders, Vice President, 
Roanoke; Russell E. Booker, Secre- 
tary-Treasurer, Richmond. 


Gibson B. 
WITHERSPOON 


® Gibson B. Witherspoon of Merid- 
ian was elected President of the 
Mississippi State Bar at its Annual 
Meeting in Biloxi on June 21-23. 
John C. Satterfield of Jackson was 
elected First Vice President and 
Sydney A. Smith, Jr., of Jackson 
was named Second Vice President. 


—————__—_—_—__—_—_ 
® The Bar Association of Nassau 
County, New York, Inc. held its 





fifty-first Amnual Dinner at the 
Home of the Association on June 
10, 1950. Joseph C. Zavatt, President, 
presided. 

Harold J. Gallagher, President o! 
the American Bar Association, Otis 
T. Bradley, President of the New 
York State Bar Association, Lieuten 
Whitehead, 
Commanding General of the Con 


ant General Ennis C. 
tinental Air Command, and Frederic 
R. Coudert, Sr., were at the dais. 
More than a score of prominent 
members of the judiciary attended. 

For the first time in its history, 
the Association elected two honorary 
members. The first one elected was 
Canon Sidney R. Peters of Bay Shore. 
He was nominated by George B. 
Serenbetz and his nomination was 
seconded by C. Walter Randall, Past 
President of the Association and a 
Vice President of the New York State 
Bar Association, and by Judge Sam 
uel Greason, Past President of the 
Association. John W. Davis, forme: 
Court of St. 
Bencher of the 


Ambassador at the 
James, honorary 
Middle Temple and former candi- 
United 
States, presented Canon Peters with 


date for President of the 
a certificate of honorary membership. 

General of the Army and President 
of Columbia University Dwight D. 
second 
honorary member of the Associa- 


Eisenhower became _ the 
tion. He was nominated by Surro 
gate Leone D. Howell and his nomi 
nation was seconded by Allan B. 
Wright and Denton, Past 
President of the Association. Lieu 
tenant General Cornelius W. Wick- 
ersham, 
Military 
presented a certificate of honorary 


Eugene 


former Assistant Deputy 


Governor of Germany, 
membership to General Eisenhower. 
General Wickersham then presented 
the Association’s Distinguished Serv- 
ice Award for illustrious and trium- 
phant service to the country, to 
civilization and to mankind to Gen- 
eral Eisenhower. Among those who 
received this award in the 
past have been Carter Glass, Her- 
bert Hoover, Alfred E. Smith and 
Thomas E. Dewey. 


have 


General Eisenhower in accepting 
the Award made a stirring address. 
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Albert P. 
JONES 


® The eleventh annual convention 
of the State Bar of Texas in San 
\ntonio July 5-8 drew 1,527 lawyers 
and 690 women guests. 

The four-day meeting featured 
addresses by nationally prominent 
and well-known Texas lawyers and 
judges. On the roster of out-of-state 
speakers were American Bar Asso- 
ciation President, Harold J. Gal- 
lagher of New York City; Chief 
Judge Bolitha J. Laws of the United 
States District Court for the District 
of Columbia; and George E. Brand 
4 Detroit, President of the Ameri- 


can Judicature Society. 

Also on the program were John 
D. Randall of Cedar Rapids, the 
\merican Bar’s Unauthorized Prac- 
tice of Law committee chairman, 
and Douglas Hudson of Fort Scott, 
Kansas, a member of the American 
Bar Association’s House of Delegates. 

Among prominent Texans high- 


lighted on the program were Tom 


Opinion No. 282 

(Continued from page 733) 
sional services, or his name, to be used 
in aid of, or to make possible, the 
unauthorized practice of law by any 
lay agency, personal or corporate. 


Any answer to these interrogatories 
must of course consider the relation- 
ship of the parties created by the 
contract of insurance. 

The standard policy of automobile 
insurance requires the following du- 
ties from the insurance company: 

(a) That it shall defend any suit 
against the insured alleging injury 
and claiming damages; 

(b) That it shall pay any judg- 
ment rendered against the insured 





Clark of Dallas, Associate Justice 
of the Supreme Court of the United 
States, and Congressman Ed Gossett 
of Wichita Falls. 

The program featured addresses 
by Texas Bar President Allen Crow- 
ley of Fort Worth; Texas’ Attorney 
General Price Daniel of Austin; and 
John Ben Shepperd of Austin, Secre- 
tary of State for Texas. 

In addition, seven Section meet- 
ings and the all-day Legal Institute 
on July 5 offered addresses by well 
known legal figures. 

Albert P. Jones of Houston as- 
sumed the presidency of the State 
Bar of Texas at the conclusion of 
the convention, succeeding Mr. 
Crowley. Cecil E. Burney of Corpus 
Christi is the newly elected Vice 
President. 


A. Edward 
SMITH 


® The sixty-seventh annual meeting 
of the Georgia Bar Association was 
held in Savannah, on June I, 2 and 
3. Alexander A. 


Lawrence, Presi- 


dent of the Association, presided. 


up to the applicable limitation of 
liability under the policy; 

(c) That it shall pay all expenses 
incurred by it and all taxed costs and 
interest accrued after entry of judg- 
ment. 

The standard policy of automobile 
insurance requires the following du 
ties from the insured: 

(1) To give the insurance com- 
pany prompt notice of the accident, 
claim or suit. 

(2) To give assistance and coop- 
eration in opposing such claim or 
suit. 

(3) To subrogate the insurance 
company for any amount paid by it 
to the insured. 





Bar Activities 


Speakers for the meeting were 
Armistead Mason Dobie, Judge of 
the United States Court of Appeals 
for the Fourth Circuit, of Charlottes- 
ville, Virginia; Leverett Saltonstall, 
United States Senator from Massa- 
Boston; W. H. Duck- 
worth, Chief Justice of the Supreme 


chusetts, of 


Court of Georgia, and Augustine T. 
Smythe, of Charleston, South Caro 
lina. 

One of the principal features of 
the meeting was a series of luncheons 
at which panel discussions were held 
on timely subjects of interest to the 
Bar. The faculty of the Walter F. 
George School of Law at Mercer 
University, Macon, discussed recent 
changes in the laws of Georgia. The 
Lamar School of Law, Emory Uni- 
versity, Georgia, sponsored a forum 
on real estate law and practice, fea 
turing Dr. Maurice S. Culp, William 
H. Agnor, Charles F. Fennell, and 
H. E. Kinney, of Dalton. The Uni- 
versity of Georgia School of Law 
offered a program on Administrative 
Law and Regulations, for which 
Ashley Sellers of Washington, D. C., 
was the principal speaker. 

Officers of the Association elected 
for the year 1950-1951 are A. Edward 
Smith, President, Columbus; J. Mack 
Barnes, Vice President, Waycross; ]. 
Wilson Parker, Treasurer, Atlanta; 
Maurice C. 


Macon. 


Thomas, Secretary, 


From an analysis of their respec- 
tive undertakings it is evident at the 
outset that a community of interest 
exists between the company and the 
insured growing out of the contract 
of insurance with respect to any ac- 
tion brought by a third person 
against the insured within the policy 
limitations. The company and the 
insured are virtually one in their 
common interest. The requirement 
that the insurance company shall de- 
fend any such action contemplates 
that the company, because of its con- 
tractual liability and community of 
interest, shall take charge of the in- 
cidents of such defense including 
the supervising of the litigation. 
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Professional Ethics 


Whenever the insured is served with 
ihe court process as a defendant, the 
contract of insurance expressly re- 
quires him to forward such process 
to the company so that the company 
may provide the means of defense. 
It is elemental that this includes re 
taining and compensating a lawyc! 
at the company’s expense. 

Under certain circumstances a per- 
son may by contract clothe anothet 
with power to retain a lawyer to con- 
duct a defense. Especially may this 
be done when, as here, the power is 
coupled with an interest resulting 
from covenants of insurance. Under 
these circumstances the lawyer se 
lected by the company to conduct the 
defense cannot be said to be “ex- 
ploited” by the under 
Canon 35. Nor can it be said that 


company 


the lawyer is lending his services to 
the “unauthorized practice of law’ 
under Canon 47. No profit inures 
to the company through the law 
yer’s employment and it is an inci- 
dent of the main contract of insur- 
ance. The essential point of ethics 
involved is that the lawyer so em 
ployed shall represent the insured 
as his client with undivided fidelity 
as required by Canon 6. 

“Consent and approval” to rep 
resent the insured are clearly implied 
when the insured complies with his 
reciprocal duty under the insurance 
contract by forwarding the court 
process to the insurance company. I! 
the insured does not desire to avail 
himself of the company’s obligation 
to defend the suit including counsel, 
together with payment of any judg 
ment and costs, he is at complete lib 
erty to renounce his rights under the 
insurance contract and employ inde 
pendent counsel at his own expense. 

For the foregoing reasons our an 
swers to the fifth and sixth questions 
are in the affirmative with the qualifi 
cations stated. 
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Lhe first and second questions may 
be considered together. A lawyer em 
ployed by an insurance company 
may, ol course, prosecute the com 
pany’s subrogation claim against a 
third party, recoverable by the in- 
surance company. Nor is there any 
conflict of interest within the mean 
ing of Canon 6 in the lawyer's pros- 
ecuting simultaneously the claim re 
coverable by the insured under a 
the 
lawyer does so on a fee basis paid 


deductible policy, — providing 
by the insured direct to the lawyer 
and not to the insurance company 
for such services. Canon 34 prohibits 
division of fees with any lay organ- 
ization and the lawyer’s arrangement 
with the client must observe this re- 
quirement. Furthermore, under Can 


QO” 


on 27 the lawyer representing the 
insurance company in a subrogation 
claim is barred from soliciting o1 
even suggesting that he might rep 


resent the insured upon his claim 
against a third party. He may accept 
such retainer only if voluntarily prof 
fered by the insured. Hence the an 
swer to the first and second questions 
is in the affirmative with the qualifi 
cations stated. 

The third and fourth questions are 
explained by the following comment 
from the inquirer: 


With reference to questions 3 and 
4, we have in mind the situation where 
an action is brought against the as 
sured to recover damages, either to 
person or property, and the assured 
then files a cross petition for damages 
to his automobile in which the insu 
ance company, which carried the col 
lision coverage, joins as co-cross peti 
tioner and sets up its subrogation claim. 
You can see that, under these circum 
stances, the attorney, 
ployee of the insurance company, is 


as a salary-em 


not only representing the insurance 
company the insured in their 
claims for damages against the third 
party, but would also be defending 
the insured in the action of the third 
party against the insured. Although the 


and 


insurance policy involved was onl 


collision coverage and not public Jia 

bility and property damage coverag: 

Summarized, the questions are as 
follows: May a lawyer employed and 
compensated by an insurance com 
pany which carries only collision in 
surance, defend the insured in a “pub 
lic-liability-and-property-damage”’ a 
tion brought by a third party against 
him, and at the same time act for the 
insured and the collision insuranc 
company in a joint cross-petition 
against such third party? 

There is nothing basically uneth 
ical in a lawyer, who is employed and 
compensated by a collision insurance 
company, defending a person in an 
action based upon damage to pe! 
son and property brought by a third 
party. It that ther 
might be some conflict of interest 
the insurance 
company and the insured, who is the 


is conceivable 
between “collision” 


same person who is made defendant 
in the “‘person-and-property-damage” 


action. Under Canon 6 if such a 
conflict should arise, the lawye 
could not represent both without 


“express consent of all concerned 
given after a full disclosure of the 
facts’. However if such consent were 
given there is no ethical obstacle to 
the lawyer representing both parties. 
Under Canon 27 the lawyer for the 
“collision” insurance company is 
forbidden to solicit or even suggest 
to the insured that he might be re 
tained to defend the “person-and 
property-damage”’ action, However i! 
voluntarily proffered by the defend 
ant in such action he may accept th¢ 
retainer and proceed with the de. 
fense of the action brought by the 
third party, and at the same time 
may act for the insured and the col 


lision insurance company in a joint 


cross-petition against such third pai 
ty. Hence the answer to questions 3 
and 4 is in the affirmative with the 
qualificat.ons stated. 
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Treaty Law-Making 
Continued from page 710) 


icted and held that the provisions 
the United Na 
tions Charter, without legislative im 


a treaty, to-wit: 


plementation outranks and nullifies 
the California statute and long years 
of California judicial decision with 
respect to the disability of aliens to 
own land. Over a period of thirty 
land had 
ipheld by state courts and these hold- 


years, alien laws been 
affirmed by the Su- 
of the United States. 


rhe California court itself points 


had been 


ings 


preme Court 


ut that the constitutionality of alien 
ind laws had been the subject of 
ittack for thirty years but had always 
sustained by courts in 


heen state 


California, Washington and _ else 
where. 

It is interesting to note that the 
Supreme Court of the United States 
some years ago specifically sustained 
the provisions of the Constitution 
f the State 


hibiting the ownership of land by 


of Washington pro- 
aliens as not contravening the due 


process or equal protection pro 
visions of the Federal Constitution 
Fourteenth Amend- 
ment does not take from the states 


those police powers that were re- 


ind said the 


served at the time of the adoption 
But 
significantly indicated that a state 


of the Constitution. the court 
would not have the power to deny 
liens the right to own land if such 
denial was contrary to a treaty provi 
(Terrace v. Thompson, 263 
U.S. 197). The California court said 
that the plaintiff's brief in the Fujii 


sion 


ase had not been able to cite a single 
case in which any court in this coun- 
decision 
land The 
ourt added that “save for the mat- 


try had ever overruled a 


ipholding alien laws. 
ers to be hereinafter discussed which 
ire based upon an authority more 
potent than the Constitution of this 
State [California] .. .” 

geht well be determined under the 


its opinion 
doctrine of stare dectsis “since upon 
mstitutional questions we deem 
uurselves obliged to follow the deci- 
‘ions of the Supreme Court of the 
United States and of this State’. 


Chen the court proceeds boldly to 


hold that by reason of Article VI, 
Section 2, of the Constitution of the 
United States, the United Nations 
Charter, without implementation, 
has become the supreme law of Cali 
fornia. It then quotes several provi 
sions of the Charter, among others, 
Chapter IX, Article 55, that “The 
United Nations shall promote 

universal respect for, and observance 
of, human rights and fundamental 
freedoms for all without distinction 
as to race, sex, language, or religion”, 
Article 56 that “All 
pledge themselves to take joint and 


and Members 
separate action in cooperation with 
the Organization for the achievement 
of the purposes set forth in Article 
55”. The court then makes reference 
to the fact that in December, 1948, 
the General Assembly of the United 
Nations passed a “Universal Declara 
tion of Human Rights” affirming, 
among other things, that “All human 
beings are born free and equal in 
dignity and rights. They . . . should 
act toward one another in a spirit of 
| Article 
is entitled to all the rights and free- 


brotherhood. 1]. Everyone 


doms set forth in this Declaration, 
without distinction of any kind, such 
as race, color, sex, language, religion, 
political or other opinion, national 
or social origin, property, birth or 


[Article 2]. 


has the right to own property alone 


other status. Everyone 


as well as in association with others”. 
[Article 17]. The 


nounces that “This Declaration im- 


court then an- 


plements and emphasizes the pur- 
poses and aims of the United Nations 
and its Charter”, but, of course, this 


is not implementation by national 
legislation. 

Speaking of the alleged discrimina- 
tion against Mr. Fujii, a Japanese 
alien whose country was not even a 
party to the Charter, the court con- 
cludes: 


\ perusal of the Charter renders it 
manifest that restrictions contained in 
the Alien Land Law are in direct 
conflict with the plain terms of the 
Charter above quoted and with the 
purposes therein by its 
framers. It is incompatible with Arti 
cle 17 of the Declaration of Human 
Rights which proclaims the right of 
everyone to own property 


announced 


Treaty Law-Making 


Clearly such a discrimination against 
a people of one race is contrary both 
to the letter and to the spirit of the 
Charter us a treaty, is para- 
mount to every law of every state in 
The Alien Land Law 
must, therefore, yield to the treaty as 
the superior authority. The restric- 
tions of the statute based on eligibility 


which 


conflict with it. 


to citizenship, but which ultimately 
referable to race or 
be and are therefore de- 
clared untenable and unenforceable. 


and actually are 
color must 


Judgment reversed with directions 
to enter a decree in favor of plaintiff 
in accord with the prayer of his com- 
plaint. 

On May 22, 1950, in denying a peti- 
tion for rehearing, the court distinct- 
ly extends the benefits of treaty law 
to nations not a party to the treaty 
by saying: 

Since the Charter guarantees equal 
rights to all “without distinction as 
to race, sex, language, or religion”, 
art. 1, sec. 3, and the members pledge 
themselves to take joint and separate 
action for the achievement of the pur- 
poses of the Charter, the fact that 
Japan is not a member of the Organi- 
zation render its nationals 
ineligible to the guarantees extended 
to all persons without exception. 


does not 


Chis decision opens a Pandora’s 
box of possibilities. It leaves Russia 
or Communist China free to furnish 
their nationals with funds to buy 
strategic property up and down our 
Pacific Coast wherever they can find 
a willing seller. It means much more 
than this. For example, ponder its 
effect upon our immigration laws 
and other laws based upon race or 
nationality. The Fujii decision means 
that our right to self-government, 
both state and national, and our 
right to determine for ourselves what 
kind of laws we want to live under, 
can be nullified whenever the Presi- 
dent and two-thirds of the members 
of the Senate present at the time ap- 
prove a treaty on a particular subject. 

At this point it should be men- 
tioned that in Perez v. Lippold, 198 
P. (2d) 17, the Supreme Court of 
California sitting in banc (October, 
1948) nullified a California statute 
of long standing and a series of Cali- 
fornia decisions against mixed mar- 
riages. In this case specific reference 
United Nations 


was made to the 


Charter. 
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Treaty Law-Making 


Presently on the agenda of the 
United States Senate is the so-called 
Genocide Convention which was ap- 
proved by the General Assembly of 
the United Nations in December, 
1948. It undertakes to create a 
whole category of new crimes and 
provides for the punishment of pub- 
lic officials, as well as private citizens 
for causing, among other things, 
“mental harm” to members of a racial 
group. It also commits the United 
States to the principle of the trial of 
its citizens in international penal 
courts and specifically commits the 
United States to the submission of 
disputes “relating to the interpreta- 
tion, application or fulfillment” of 
the Convention to the International 
Court of Justice. It does many other 
things to affect and encroach upon 
the rights of Americans to keep their 
state and federal constitutions invio- 
late and undistorted by foreign in- 
fluences and ideas, and to legislate 
for themselves, have their 
constitutions and laws interpreted 


and to 


and enforced by their own courts. 

Moreover, on the way to comple- 
tion, for submission to our Senate, 
is a Covenant on Human Rights. 
The program is to have this docu- 
ment ratified as a treaty. It is full of 
provisions that can and will affect 
the basic right of Americans to legis- 
late for themselves on matters hereto- 
fore of domestic concern. It can and 
will affect and disturb the intended 
constitutional relationship between 
the several states and the Federal 
Government. We are told that from 
time to time there will follow other 
pacts and conventions, to be ratified 
as treaties. This accumulating body 
of treaty law can result in chang- 
ing our form of government from a 
republic to a socialistic and central- 
ized state—with such increase in the 
power of the Federal Government at 
the expense of the states that the 
doctrine of states’ rights and local 
self-government can become as non- 
existent in the United States as in 
the highly centralized governments 
of Europe and Asia. 


All this is being accomplished in 
the face of a definite provision in 
the United Nations Charter, without 
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which the Charter itself would not 
have been ratified by the Senate, to 
the effect that, “Nothing contained 
in the present Charter shall authorize 
the United Nations to intervene in 
matters which are essentially within 
the domestic jurisdiction of any state, 
or shall require the Members to sub- 
mit such matters to settlement under 
the present Charter...” (Article 2). 
It is significant that the California 
court gave no force and effect to this 
provision of the Charter—though the 
President of the United States and 
the Secretary of State at the time of 
ratification publicly and solemnly ad- 
vised the people of the United States 
that it was to have effect. 


The internationalists get around 
this important provision by saying 
that once the United Nations under- 
takes the regulation of a particular 
matter, it ceases to be a domestic mat- 
ter. This is the novel doctrine an- 
nounced by Moses Moskowitz in the 
AMERICAN BAR ASSOCIATION JOURNAL, 
April, 1949, page 285, where, in con- 
nection with the effect of this pro- 
vision, he says: 

Perhaps, the correct position would 
be that once a matter has become, in 
one way or another, the subject of 
regulation by the United Nations, be 
it by resolution of the General Assem- 
bly or by convention between member 
states at the instance of the United 
Nations, that subject ceases to be a 
matter being “essentially within the 
domestic jurisdiction of the Member 
States”. 

The President’s Committee on 
Civil Rights proposes the possibility 
of relying on this doctrine along with 
Missouri v. Holland to effectuate the 
President’s civil rights program. In 
its formal report to the President, the 
committee suggests that Congress can, 
by passing legislation under Article 
55 of the United Nations Charter, 
make “civil rights” an international 
matter rather than a domestic matter 
and by the treaty route completely 
avoid any constitutional objection to 
such legislation. Under a slight ex- 
tension of the doctrine of the Fujii 
case, no action by the Congress might 
be necessary to put the whole of the 
civil rights program in operation for 
if the rights of aliens can be raised by 


judicial decision to the level of citi- 
zens, without implementing legisla- 
tion, why may not the Supreme 
Court of the United States in a case 
raising the issue declare any con- 


troversial element of the present 
civil rights program a part of the 
racial equality already set forth in 
the United Nations 
thus, judicially impose the civil rights 


Charter, and 


program upon the states without ac- 
tion by the Congress? 

By and through treaty law-making 
the Federal Government can be thus 
transformed into a completely so 
cialistic and centralized state. It only 
requires that the present provisions 
of the Declaration of Human Rights 
be incorporated into a treaty, either 
as an adjunct to the so-called Cove- 
nant on Human Rights (which has 
been suggested) or independently in 
a separate document. 

For Article 22 of the Declaration 
provides that everyone has “the right 
to social security”; Article 23, that 
everyone has the right to ‘ 
favorable conditions of work and to 
protection against unemployment” 
and that everyone has the right to 
“just and favorable remuneration”. 
Article 24 provides that everyone has 
the “right to rest and leisure” and 
“periodic holidays with pay”. Article 
25 provides that everyone has “the 
right to food, clothing, housing, and 
medical care and necessary social 
services and the right to security in 
the event of unemployment, sickness, 
disability, widowhood, old age”. Arti- 
cle 26 provides that everyone has the 
right to education and that ‘“‘educa- 
tion shall be directed to the full de- 
velopment of the human personality 
and to the strengthening of respect 
for human rights and fundamental 
freedoms”. In other words, that edu- 
cation in the future shall be an in- 
strumentality for propagandizing the 
citizens of America and of the world 
toward the promotion of a collectivist 
society as set forth in the Declaration. 


‘just and 


Put these, or similar pronounce- 
ments, in treaty form, ratified by the 
Senate, and you have by a few pages 
of treaty language transformed the 
Government of the United States 
into a socialistic state. 









I 
op] 
the 
cha 
can 
to | 
tivi 
wOl 
ove 
t1ol 
the 
one 
ach 
and 
in ; 
and 
loo: 
ily 
thre 
Uni 
our 
vidi 
cial 


Wor 


Eng 
Am 
An 
whe 
mos 
had 
entl 
an | 
pac 
stit 
a 
poi 
cou 
leas 
tuti 
Stat 
COVE 
supe 
Con 
whi 
stati 
eral 
he 
trie: 
mur 
so k 
legi: 
Gre 
affec 
clud 
the 
have 
Par] 






Citi- 
isla- 
eme 
case 
con- 
sent 

the 
n in 
and 
ights 
t ac- 


king 
thus 
/ §0- 
only 
sions 
ights 
ither 
10ve- 
. has 
ly in 


ation 
right 
that 
and 
1d to 
rent” 
ht to 
ion”. 
e has 

and 
rticle 
“the 
, and 
social 
ity in 
ness, 
Arti- 
as the 
duca- 
ll de 
nality 
spect 
ental 
t edu- 
in in- 
ig the 
world 
ctivist 
ation. 
yunce- 
ny the 
pages 
d the 
States 








Hence, the internationalists, if un- 


opposed, can not only effect through 
the treaty fundamental 


change in our Government, but they 


power a 


can even commit the United States 
to help largely in financing a collec- 
tivist type of government for all the 
world. Examine the extraordinary 
over-all commitment in the Declara- 
tion (Article 22) to the effect that 
the “social security” to which every- 
one in the world is entitled is to be 
achieved “through national effort 
and international coéperation and 
in accordance with the organization 
and resources of each state”. Such 
loose and general language may eas- 
ily be interpreted to mean _ that 
through international coéperation by 
Uncle Sam and in accordance with 
our greater resources we are to pro- 
vide, or in a large part provide, so- 
cial security for all the rest of the 
world. 


English Lawyer Points Out 

American Problem 

(n interesting side comment on this 
whole legal situation is that while 
most of our constitutional authorities 
had their “heads in the sand” of their 
enthusiasm to save the world, it took 
an English lawyer, Professor Lauter- 
pacht, to make clear anew our con- 
stitutional position under Missouri 
v. Holland. As early as 1944 he 
pointed out that there was in this 
country a third body of law of at 
least equal dignity with our Consti- 
tution, and which superseded all 
state constitutions, decisions and laws 
covering the same subject, and was 
superior to all prior enacted laws of 
Congress on the same subject, and 
which dangerously approached the 
status of an amendment to our Fed- 
eral Constitution. At the same time 
he pointed out that in other coun- 
tries a ratified treaty is not part of 
municipal law until it has been made 
so by an express act of the national 
legislative processes. For example, in 
Great Britain treaties in any way 
affecting private rights—and these in- 
clude most treaties—do not become 
the law of the land unless they 
have been made so by special act of 
Parliament. 


Later, Carl Rix, a former Presi- 
dent of the American Bar Associa- 
tion, said in July, 1949: “The effect 
in the United States of treaty law can 
be so far-reaching in its consequences 
that the word ‘revolutionary’ is not 
fully descriptive.” 

Hendrick, 
the legal adviser to Mrs. Roosevelt, 


Even James Pomeroy 


the Chairman of the Commission on 
Human Rights, admitted in his 
“Progress Report” as early as August 
8, 1948 (Department of State Bulle- 
tin) that the program of the Commis- 
sion on Human Rights was “revolu 
tionary”. He said: 

The theory of the covenant in itself 
is revolutionary; an undertaking by in 
ternational treaty to insure certain 
rights which have traditionally been 
regarded as being solely of national 
concern. 

The trend, therefore, toward using 
the treaty-making power to enact 
new local laws or nullify existing 
local law and to change the relation- 
ship between the states and the Fed- 
eral Government and to change even 
our Constitution and our form of 
government, constitutes a most seri- 
ous threat to our American rights 
and liberties. It is not an overstate- 
ment to say that the Republic is 
threatened to its very foundations. 
Why one should be called an “‘alarm- 
ist” for saying so, when even the 
proponents admit that their program 
is “revolutionary”, it is difficult to 
understand. 


Treaty of United States 

Needs No Implementing Legislation 

It needs to be pointed out again and 
again that in every nation of the 
world except the United States (and 
to some extent, France) a treaty 
though an international agreement 
between the signatory nations re- 
quires implementation before it be 
comes domestic law. With us, a treaty 
is not only a treaty, but by virtue of 
our unique constitutional provision 
(Article VI), it automatically be- 
comes “the supreme Law of the 
Land”. There is nothing recent in 


the doctrine of the supremacy of 
treaty-made law in the United States 
as is obvious from the long record of 
judicial decisions which have applied 


Treaty Law-Making 


this doctrine in the case of specific 
treaties carefully negotiated and lim- 
ited to special matters and to particu- 
lar nations. Most practicing lawyers 
are presumably familiar with the ap- 
plication of the doctrine so limited, 
but lawyers generally are not famil- 
iar with the disturbing implications 
of this treaty-supremacy doctrine as 
applied to present international pur- 
poses and procedures. We no longer 
have expert negotiators appointed 
for the specific negotiation of a par- 
ticular treaty. For the first 
we have treaties drawn in the most 


time, 


loose and general language, and 
world-wide as to parties and as to 
matters involved. One might prop- 
erly refer to them as “blank check” 
treaties, for they are not only couched 
in general, loose, vague and unde- 
fined terms, but they so cover the 
whole gamut of so-called human 
rights and human relations as to 
make it impossible to ascertain the 
limits to which their language may 
commit the United States to a pro- 
gram of revolutionary change in 
our whole concept and theory of 


government. 


Therefore, when the sponsors of 
this “blank check” treaty school of 
internationalists purport to assure 
the American people that there is no 
danger in such treaties because they 
are intended as declarations of ideals 
and aspirations only, until imple- 
mented by domestic legislation, they 
offer assurances which are totally at 
variance with our actual constitu- 
tional situation, for by virtue of the 
language of Article VI of the United 
States Constitution as liberally in- 
terpreted by the courts there is little 
or no distinction left or to be made 
as to how far a treaty may directly 
affect effect a 
change in our form of government. 


domestic law and 


A definite exemplification of this fact 
is found in the Japanese pawn bro- 
ker’s license case. If anything would 
seem to be essentially domestic, it 
would seem to be the right of the 
City of Seattle to refuse to grant a 
alien 
Japanese (Asakura v. Seattle, supra), 


pawn broker’s license to an 
and the same may be said of the 
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Washington Inheritance Tax case, 
(Stixrud v. State, supra). 

It is impossible to foresee what 
may be effected by the “blank check” 
form of treaty. For example, our 
Federal Constitution provides that 
nobody shall be elected to the office 
of President or Vice President ex- 
cept a “natural born” citizen of the 
United States. Already the Declara- 
tion of Human Rights (Article 21, 
Section 2) provides: “Everyone has 
the right of equal access to public 
service in his country”. Suppose some 
such loose language is incorporated 
in a treaty, because the treaty-mak- 
ing powers, namely the President and 
the Senate, conclude that our friendly 
relations with other nations and the 
cause of world peace will be fur- 
thered by a treaty according to the 
nationals or the naturalized citizens 
of all countries the privilege of native 
born citizens to aspire to the office 
of President or Vice President of the 
United States, what would the courts 
do about this kind of treaty provided 
it had a noble preamble that said its 
purpose was to further race equal- 
ity and world peace? Again, our 
Constitution vests full power in Con- 
gress to control immigration. By 
Article 14, Section 1, of the Declara- 
tion of Human Rights, “Everyone 
has the right to seek and to enjoy in 
other countries asylum from _perse- 
cution”. With this incorporated in a 
treaty the right of asylum would be 
to all nationals of all nations of the 
world, and what right then would a 
mere Congress have, by immigration 
laws or otherwise, to prevent such 
persons from entering the United 
States? 

Without going into the matter in 
further detail, it is easy to see that 
this new procedure of “blank check” 
treaty-making, whereby a treaty cov- 
ers all the peoples in the world and 
all their manifold social, economic 


Man's One Fundamental Right 
(Continued from page 714) 

time, as in Russia,—then we shall 
be tremendously interested in some 
of these so-called “human _ rights” 
which have been slipped into the 
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and governmental rights and _ rela- 
tionships, may easily result in treaty 
law superseding and destroying large 
segments of domestic law and even 
changing many fundamental features 
of our form of, government. 

One of the greatest opportunities 
the Bar has to serve the American 
people is to explain this great legal 
and constitutional issue, for it is the 
people’s right to know where they are 
being led and to determine whether 
they wish to follow further the Pied 
Pipers of Internationalism who are 
leading them to a complete change 
in their form of government un 
der such noble phrases as “racial 
equality”, ‘‘social justice” and “world 
peace”’. 

At least the thinking of the law- 
yers and judges of the United States 
should be brought back to the posi- 
tion set forth by Chief Justice Hughes 
in 1929 at the annual meeting of the 
American Society of International 
Law, where he observed, inter alia, 
that when any attempt is made to use 
the treaty-making power to deal with 
matters which do not pertain to 
our external relations and to control 
matters normally and appropriately 
within the local jurisdiction of a 
state, it must be resisted and grounds 
found for effectively limiting the 
treaty-making power to matters re- 
lating to foreign affairs and not allow 
its use to make laws for the people 
of the United States in their internal 
concerns. If our form of government 
is to be preserved we must at least get 
back to the doctrine of De-Geofroy v. 
Riggs—that the treaty-making power 
does not authorize amending or nul- 
lifying a provision of the Constitu- 
tion nor “authorize a change in the 
character of the government or a 
change in the government of the 


states”. 


The American Bar Association, 


Declaration. When the voters go to 
sleep at the polls, or get such an 
acute case of the “gimmies” that they 
turn the government over to the 
promisers; when private enterprise 
in medicine, engineering, business, 


through its Committee on Peace and 
Law or otherwise, should immedi- 
ately consider ways and means for 
making a complete study of this 
whole problem of “treaty law-mak- 
ing” and the legal and constitu- 
tional issues and implications in 
volved therein—to the end that a 
considered and authoritative report 
may be published for distribution to 
the Bar, to the press and to the pub- 
lic, alerting them to the dangers in- 
herent in this admittedly “‘revolu- 
tionary” use of the treaty-making 
power to make domestic law and 
change our form of government. 
Such a report could be more impor- 
tant to the welfare of the American 
people than the report of the Hoover 
Commission. Meanwhile, we should 
all write our Senators and urge that 
United States 
Senate on the Genocide Convention, 


any action by the 


or any other similar treaty proposal, 
be stayed until further and adequate 
study can be made. It may be that a 
full and impartial study of the dis 
turbing implications and legal effects 
of Article VI of our Constitution will 
indicate the necessity of a constitu 
tional amendment in order to place 
the United States on an equality with 
the other members of the: United 
Nations with respect to treaties. 
Unless the inherent dangers to the 
rights of individuals and to the rights 
of the states and to the Republic 
itself, through the expansion of the 
treaty-making power, are explained 
and exposed, and unless we take 
proper steps to guard our basic indi 
vidual rights and freedoms and the 
rights of the states and the integrity 
of the Republic from the dangers 
implicit in the expansion of the 
treaty-making power, we shall cet 
tainly fail in our duty as lawyers 
and be particeps criminis to “giving 


America away”. 


law, and farming is abolished, then 
you and I, as subjects of an all 
inclusive government, will doubtless 
hold up our hands and supplicate 
for more wages, a little dignity, and 


a little vacation with pay, calling 
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them “rights” to which we are “en- 
titled”. Until that time, let us call 


these things “aspirations” for which 
we will struggle and work, individ 
ually and in association with others, 
until some measure of individual, 
family and group security has been 
attained. But let us not mistakenly 
call these aspirations “rights” which 
we may demand from the govern- 
ment and from others. 

In a state which considers people 
merely subjects whose every activity 
is controlled—in effect, slaves of the 
government and the ruling oligarchy 

matters that in a free state would 
be merely subjects for local legisla 
tive control or for free agreement 
between men, may be worthy of con 
sideration as rights to be demanded 
against the government. But the 
complete answer to this is that the 
efforts of all men should be directed 
toward purging themselves of such 
tyrannical governments rather than 
to salvage some minor amenities un 
der such a system. 


Law of Life 
Is Struggle 


The goal for the individual must be 
self-development—to use the talents 
with which he has been endowed. 
The great law of life is the law of 
struggle, not the law of coasting or 
resting. Doctor friends of mine tell 
me that the baby who is not born 
struggling is born dead, and ob- 
viously the person who does not 
struggle through life neither devel- 
ops nor gets anywhere. The success- 
ful parent, employer, or government, 
is the one that gives—not advantages 
nor security—but opportunity for 
self-development. 

Our nation was born in struggle 
struggle by men and women who 
knew their rights and dared main- 
tain them, but accepted also their 
full responsibilities. Responsibilities, 
also, are based upon a fundamental 
law given by Jesus, “Do unto others 
as you would have others do unto 
you”, and when that law is imple- 
mented by each individual we won't 
need to waste much time demanding, 
as of right, some of the things that 


have been mistakenly put into this 


so-called ‘Universal Declaration of 
Human Rights”. Those things will 
be taken care of fairly by agreement 
between the parties, by collective 
bargaining, if you please, by man’s 
recognition of the rights of others 
and his own duties and obligations 
as a citizen and as a member of the 
world community. 


As the goal for the individual must 
be self-development, so the goal for 
the nation must be liberty under 
law at home and, by agreement with 
other equal nations, liberty under 
law throughout the world, in ordei 
that the human personality may 
have opportunity in peace to use 
and develop the noble faculties with 
which mankind has been endowed. 
That peace is frustrated,—not by 
those whom we defeated in the re- 
cent war,—but by some of those to 
whose rescue we came as a great 
and noble ally. 

Sad as war is, it must be encourag- 
ing to mankind to find that there are 
noble causes, completely unselfish, 
for which men will fight and die. In 
these two wars ours did not die for 
wider lands, nor for better pay, nor 
new markets, nor raw materials, non 
for old age pensions, nor for a va 
cation with pay, nor for materialism 
in any of its multitudinous forms. 
Fundamentally we know, and I be- 
lieve they knew, and their loved ones 
must understand, that they died in 
the cause of justice and right, to free 
the enslaved, to redress the wronged, 
to level the fortress of tyranny and 
oppression, to rebuild the temple of 
justice,—in short, to insure the bless- 
ings of liberty not only to our pos- 
terity, but to those of less favored 
lands. Freedom for others was the 
pillar of cloud by day and the pillar 
of fire by night that guided them. 
Their sacrifice is incapable of meas 
urement, but its high and holy char- 
acter will diffuse itself irresistibly 
through the hearts and minds of 
those who remain, and succeeding 
generations cannot help but be the 
better. Their lives were acted out, 
not upon some narrow stage, but in 
nations 


the broad where 


battled for the freedom of the world, 


arena 


and their actions were the very stuff 
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of which history is made. Upon them 
rested the hopes of civilization, and 
they did not cringe or falter, but 
boldly marched to their objective, 
which was, in short, to enforce upon 
tyrants mankind’s fundamental right, 
the right to be let alone—to be free 
from arbitrary interference with him- 
self and with his state, be it great 
or small. 


How does all this apply to the 
document about which I am talking? 
And what is there that we can do 
about it? 

The Universal Declaration of Hu- 
man Rights, I am glad to advise you, 
is not yet law in this country. It will 
be made law only when the various 
and sundry articles in it are adopted 
in treaty form. The Commission on 
Human Rights has for some time 
been engaged in drawing the treaty, 
which is called the Covenant on Hu- 
man Rights. Most of the first twenty- 
one articles of the Declaration, those 
dealing with the historic rights we 
have mentioned, have been agreed 
upon and put in treaty form. With 
most of those we can heartily agree. 
In fact, they are the very rights 
which the consultants had in mind 
when at San Francisco they asked for 
the inclusion in the Charter of a pro- 
gram relating to human rights and 
fundamental freedoms and demand- 
ed the creation of a Commission on 
Human Rights to do something 
about it. The Soviet delegation, 
which is opposed to any implementa- 
tion or enforcement of those historic 
rights, is eagerly pressing for the in- 
clusion in this treaty of the social and 
economic aspirations which they de- 
nominate “human rights”. Since the 
United States will doubtless be the 
first to accept a treaty on human 
rights and make it the law of our 
land, and since no one has sufficient 
imagination to believe that any of 
these so-called social and economic 
rights will be demandable by any 
subject of the Soviets, we should 
view with the deepest suspicion the 
efforts of those whose continuing 
purpose is our present humiliation 
and our eventual destruction. If 
these so-called “rights” can be im- 
posed as law upon us, agents and 
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fellow-travelers will use them to stir 
up confusion, dissatisfaction, and— 
they hope—revolution among the 
ignorant and the unwary. 

You will be pleased to know that 
a majority of the other members of 
the Human Rights Commission are 
going very slow at this time on in- 
cluding in the treaty, to be enforced 
as rights, these social and economic 
aspirations. At this very time these 
matters are being seriously consid- 
ered by our government and the 
others, and the Human Rights Com- 
mission has requested the member 
governments to answer a question- 
naire giving their views* as to which, 
if any, of the social and economic 
aspirations (miscalled rights) should 
be included in the treaty and how 
these so-called “rights”, if included 
in the treaty, are to be enforced. As 


citizens we have the great responsi- 
bility of choosing whether we will 
make our views on this matter known 
to our representatives in the Senate 
or whether we will stand idly by and 
let others formulate a treaty which, 
under our system, becomes the su- 
preme law of the land. 

I conclude as I began,—that rights 
and aspirations are both fine things, 
but mixing them in one document 
and calling them all rights, putting 
them in treaty form to be demand- 
able against the world as laws, only 
adds to the confusion in which the 
world finds itself today. A study of 
the great fundamental documents of 
the ages and the writings of the true 
liberals of the past reveals that there 
is a touchstone by which we can 
test each so-called right that is pre- 
High 


sented to us for acceptance. 


upon the walls of the Assembly of the 
United Nations, of Congress, of Par 
liament, and of every legislative body 
in the world should be written: 
MAN’S FUNDAMENTAL RIGHT: THE RIGHT 
TO BE LET ALONE. FREEDOM FROM UN 
JUSTIFIABLE INTERFERENCE BY THE GOV- 
ERNMENT IS THE FUNDAMENTAL RIGHT 
OF EVERY MAN. 
Every proposed treaty, law, resolu- 
tion, and even tax bill, before it is 
passed, should be submitted to the 
test of whether it is a reasonable and 
necessary interference with the funda- 
mental right of free men to be let 
alone. 





*Note: Since this paper was prepared our State 
Department has returned its questionnaire and cer 
tain important revisions have been made. The pro- 
posed social and economic rights have been elimi- 
nated from this draft, and so has the proposal that 
individuals and private organizations can file com- 
plaints. D.A.S 





DATES 
Oct. 23-27, 1950 
Jan. 29-30-31 and 
Feb, 1-2, 1951 
Feb. 5-9, 1951 
March, 1951 (Tentative) 
April, 1951 (Tentative) 


July 23-27, 1951 (Tentative) or 
Aug. 6-7-8 (9-10), 1951 (Tentative) 





raffic Ceurt Judges and 


1950-1951 


Sponsored by 
and 


and 


LEADING LAW SCHOOLS 


REGIONAL LAW SCHOOL 


Northwestern University 


University of Southern California 


University of California 
Boston University 
Emory University 


New York University Law School 
(Air Conditioned) 


For additional information write: 


JAMES P. ECONOMOS, Director 


Traffic Court Judges and Prosecutors Conferences 


AMERICAN BAR ASSOCIATION 


TRAFFIC INSTITUTE, NORTHWESTERN UNIVERSITY 


PLACE 


357 E. Chicago Avenue, 
Chicago, Illinois 


University Park, 
Los Angeles, California 


Berkeley, California 
Boston, Massachusetts 
Atlanta, Georgia 


Washington Square, 
New York, New York 


Penenentans Cenference 
AMERICAN BAR ASSOCIATION "10s WEST MONROE STREET, CHICAGO 3, ILLINOIS 








792 American Bar Association Journal! 









Treat 
Ame 


(Con 
Tl 
yet | 
being 
on tl 
not | 
a pre 
more 
volve 
Proh 
cisio! 
doin 
Gi 
of t 
muc! 
state 
prin 
mit 
bodi 
peoy 
chin 
thei 
wish 
coor 
the | 
A 
men 
tion 
tion 
orig 
conf 
righ 
who 
will 
up | 
the 
It 
ting 
that 
ers 
and 
the 
the 
Con 
exel 
of 
qui 
ods 
the 
rati 
con 
con 
(l 
—th 
the 






the 
‘ar 
ly 


sHT 
UN 

OV- 
sHT 


tate 
cer- 
pro- 
imi- 
that 
:Om- 


A.S. 











Treaty-Making and 
Amending Powers 


(Continued from page 719) 


The Supreme Court has never 
yet invalidated an amendment as 
being beyond the implied limitations 
on the amending power. But it does 
not follow that it will not do so if 
a proposal threatens changes it deems 
more basic than it thought were in- 
volved in the Women’s Suffrage and 
Prohibition Amendments. The de- 
cisions do not 
doing so. 


foreclose it from 


The necessity for some limitation 
of the amending power becomes 
much clearer where ratification is by 
state legislatures. On elementary 
principles it seems improper to per- 
mit the federal and state legislative 
bodies, set up as the agents of the 
people and as a part only of the ma- 
chinery of government, to extend 
their own powers to any extent they 
wish, even to the destruction of the 
codrdinate agencies of government, 
the executive and the judiciary. 

Are the Ninth and Tenth Amend- 
ments, adopted on the recommenda- 
tions of the state ratifying conven- 
tions substantially as a part of the 
original Constitution, and expressly 
confirming the reservation of certain 
rights by the people, to become 
wholly meaningless—as they surely 
will be if the legislative agencies set 
up by the people can repeal at will 
the reserved rights of their masters? 

It now becomes important to dis- 
tinguish between our major premise 
that government derives its just pow- 
ers from the consent of the people, 
and the too ready assumption that 
the passage of an amendment under 
the present amending power in our 
Constitution is necessarily such an 
exercise of the inherent sovereignty 
of the people. This distinction re- 
quires an analysis of the two meth- 
ods of ratification permitted under 
the amending power—that is to say, 
ratification by state legislatures as 
compared with ratification by state 
conventions. 


(b) Ratification by state legislatures 
—the first method—does not reflect 
the deliberate consent of the people 


to basic changes in our Constitution. 

(1) Amendments may be proposed 
by two-thirds of a quorum of both 
houses of Congress—not of the total 
membership—and thus may be pro- 
posed by the representatives of a 
minority. The Supreme Court has 
held the state legislatures may ratify 
amendments: contrary to provisions 
of their own state constitutions; in 
spite of instructions from the people 
by referenda before or after action by 
the legislature; 
many years unless Congress limits 
the period in submitting it, and in 
spite of the fact that meanwhile 
some of the states necessary to ratifi- 


successively over 


cation may have withdrawn their 
consent.22, Most state legislatures 
would presumably act by a majority 
of a quorum, so the vote on ratifica- 
tion may be by representatives of 
much less than a majority of the peo- 
ple. It can hardly be said, therefore, 
that this ratification by state legisla- 
tures reflects the deliberate consent 
of the people to proposed amend- 
ments. 

(2) Legislative bodies are rarely 
elected with any mandate of how to 
vote on amendments to the Constitu- 
tion, which may not even be proposed 
until after their election. It seems 
anomalous that when elected for 
totally different reasons they should 
have incidental power to ratify vital 
changes in our Federal Constitution, 
which derives its authority from their 
masters, the people themselves. More- 
over, they are subject to pressures 
from powerful lobbies, which do not 
necessarily reflect the wishes of the 
voters. No one today has forgotten 
the pressure brought by the power- 
ful Anti-Saloon League lobby on the 
state legislatures. 

(3) It seems improbable, partic- 
ularly in view of the Ninth and 
Tenth Amendments, that the peo- 
ple, in delegating authority to their 
agents—the legislative bodies—to pro- 
pose and ratify amendments original- 
ly intended thereby to vest in them 
the right to extend their own powers 
without any limitations. 

(c) Ratification by state conven- 
tions — the 
nearly reflects the deliberate consent 


second method — more 
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of the people. The Constitution it- 
self, and also the first ten amend- 
ments promptly submitted and adop- 
ted as a result of recommendations 
of the original state ratifying conven- 
tions, do reflect pretty definitely the 
deliberate consent of the people after 
extended debate. The only subse- 
quent amendment adopted by state 
conventions has been the Twenty- 
First repealing the Prohibition 
Amendment. The recent experience 
of the ratification of that amendment 
by state conventions shows that such 
method is entirely feasible and results 
in what is in effect a popular refer- 
endum within each state, with the 
delegates pledged to vote for or 
against the amendment. In fact, six- 
teen states have already provided 
permanent machinery for such state 
conventions. In practice Congress 
has permitted the states to establish 
their own procedures, although it 
may well be argued that such pro- 
cedures should be made more uni- 
form if the amending power is to be 
restricted and clarified to assure more 
definitely that the actions of such 
conventions reflect the consent of the 
people where basic changes in the 
Constitution are involved.”8 

(d) The methods of ratification 
should be related to the character of 
the amendment. Having seen that 
there is serious danger that legisla- 
tive ratification of amendments will 
not reflect the consent of the people, 
we return to the consideration 
whether the character of amendments 
should determine which method is 
more appropriate for their ratifica- 
tion. Some amendments involve, as 
do most of those which have been 
passed, merely matters of machinery 
of the government, and such amend- 
ments should not be made unduly 





22. Hawke v. Smith, 253 U.S. 221; National Pro- 
hibition Cases, 253 U.S. 350; Coleman v. Miller, 
307 U.S. 433; cf. Dillon v. Gloss, 256 U.S. 368; 
Leser v. Garnett, 258 U.S. 130. See Marbury, 33 
Harv. L. Rev. 224. As a result of Coleman v. Miller, 
the Child Labor Amendment has been pending for 
twenty-six years! See Corwin, op. cit. 219-220. 

23. A very full study has been made on the ratifi- 
cation of the Twenty-first Amendment by Edward S. 
Brown in 29 Am. Pol. Sci. Rev. 1005-17. The pro- 
cedure has varied widely in respect of whether 
delegates are elected at large or by district, and 
in many other respects. Its adoption in the record 
time of ten months shows the method is not too 
cumbersome. 
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difficult. Perhaps legislative ratifica- 
tion is not too dangerous for this 


type of amendment, though some of 


the this method 


might be changed to avoid some of 


rules governing 


its worst aspects. Other amendments 
may involve vital principles. It is 
submitted that there should be some 
method within the Constitution of 
making changes, even in its most im- 
portant principles, because of the 
inherent power of the people to alter 
or abolish their form of government. 
As Mr. Root, in his argument in the 
National Prohibition Cases above re- 
ferred to, said:?*4 
No doubt an amendment of any sort 
could be adopted by the same means 
as were employed in the adoption of 
the Constitution itself. In that mar 
ner alone do or can the people them 
selves act. 


Ratification by State Conventions 
Should Be Mandatory 


It is suggested that the most feas- 
ible and reasonably effective method 
of reconciling these conflicting con- 
siderations would be to require that 
where it is proposed to change the 
basic principles of the Constitution, 
ratification by state conventions and 
not legislatures should be manda- 
tory.5 The alternative method of 
ratification by legislatures could per- 
haps still be used in the case of ordi- 
nary amendments, such as most, at 
least, of those that have been hereto- 
fore passed.*6 

The Supreme Court has held, 
adopting a literal construction of 
Article VI of the Constitution, that 
Congress has exclusive power to 
choose between the method of ratifi- 
cation by legislatures and by state 
conventions.2? The Court is there- 
fore faced with the dilemma of either 
restricting the power of amendment 
under both methods of ratification o1 
refusing to pass upon the validity of 
amendments at all. Either decision 
would be unfortunate. If it adopts 
the first alternative, then a valuable 
safety valve would be lost, for there 
would be no way within the Consti 
tution to make vital alterations in it. 
If, on the other hand, they refuse to 
pass on the validity of amendments 
at all, then all restraints on govern- 
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ment disappear and the liberties of 
the individual may be gradually 
taken away by the action of legis 
lative bodies who may represent only 
a minority of the people, who may 
not be elected by the people for 
any such purpose, and indeed may 
be acting contrary to their own state 
constitutions or instructions by state 
referenda, and often as the result of 
the pressure of powerful legislative 
lobbies. 

The foregoing dilemma and the 
absence of any decision yet holding 
an amendment invalid, and the pos 
sibility that the Supreme Court will 
decline to take jurisdiction on the 
ground that all questions under the 
amending power are political in 
nature,?* strongly suggest that the 
amending power should be changed 
and clarified so that basic changes in 
our Constitution cannot be made ex 
cept in a manner which will more 
directly reflect the will of the people. 


New Constitutional Amendment 


Is Proposed 


V—Amendment proposed as to 


treaty-making and amending powers. 
The conclusion from the above dis- 
cussion is that there are dangerous 
loopholes in both the treaty-making 
and amending powers because the 
implied limitations thereon are ex 
tremely vague at best, and it is doubt 


24. 253 U.S. 350, 364. See also Madison as 
quoted in Warren, op. cit. 680. 

25. The objective is of course to obtain the de 
liberate consent of the people if the basic princi 
ples of our Constitution are to be changed. Some 
may think that there should be a constitutional 
convention to propose any such amendments, rather 
than Congress, but such a convention would make 
proposals difficult and ratification by state con- 
ventions would seem to safeguard sufficiently the 
rights of the people. Some would argue persua 
sively that all ratifications should be by state 
conventions—especially since it would eliminate 
the difficult distinction based on the character of 
the amendments, but such a change might be more 
difficult to obtain since the argument for the need 
of restricting the amending power is based mostly 
on the statement of the principles to be preserved 
Others may argue that ratification should be by 
state referenda, which is suggested below as an 
alternative, but not as a primary, method. Some 
ignoring the importance of the states in our poli 
tical system, may argue that it should be by 
national referendum. (See Corwin, op. cit. 146 
to the effect that the amending machinery is 
undemocratic because based primarily on the num 
ber of states, rather than on the total population; 
but it is believed that this method cannot be 
adopted without destroying the whole conception 
of a federal union—‘'an indestructible union of 


ful whether the Supreme Court wil! 
enforce them. It is highly important 
therefore, to make certain that the 
Constitution as adopted by the peo 
ple shall not be changed through 
those two delegated powers in any of 
its “fundamental principles’ with 
out the consent of the people them 
selves. Admittedly it is difficult to de 
fine these principles. But we dimly 
perceive from the treaties now pro 
posed and from the various projects 
for complete or partial world govern 
ment, that such proposals, whethe: 
desirable objectives or not, may in 
volve fundamental changes in ou 
constitutional system. We are faced 
with that 
dreamed of at the time the Constitu 


problems were neve! 
tion was adopted. Bar associations, 
for example, have been opposing the 
Covenant on Human Rights being 
imposed on us by treaty, partly be 
cause it indirectly amends our Con 
stitution. But, it is submitted, bette: 
constitutional methods of making 
changes should be established to 
sound constitutional 


dures being destroyed because of the 


avoid proce 
merits or demerits of specific mea 
sures. The time has come, therefore, 
when we should reéxamine both the 
treaty-making and amending powers 
in order to prevent them from being 
they 
were never intended, and the onl) 


used for purposes for which 


indestructible states’). The present amending 
article was designed to make amendments reason 
ably possible where they represent ‘‘a sufficiently 
strong demand throughout the country’’. Beck 
op. cit. 200; see Bryce, op. cit. 371-2; Story, op. cil 
§§ 1827-31. See Mussman, 57 Am. Law Rev. 694 
The present suggestion for ratification by state 
conventions where basic changes are involved is o 
middle ground between the possible alternatives 
in so far as ease of amendment is concerned, bu! 
substantially forecloses the possibility of suct 
changes being made without the deliberate consent 
of the people. 

26. There have been twenty-one amendments to 
the Constitution—the first ten restricting the powers 
of the Government; two amendments reversing 
decisions of the Supreme Court as to the extent 
of the judicial power and the meaning of the 
restriction on direct taxes (11 and 16); four amend 
ments involving method of electing the President 
and of Senators, and the Women's Suffrage Amend 
ment (12, 20, 17, 19); the three Civil War Amend 
ments (13, 14, 15), and the Prohibition Amendments 
(18, 21). Beck, op. cif. 200, suggests only the 
Civil War and the Seventeenth, Eighteenth and 
Nineteenth Amendments represented a serious de 
parture from the basic principles of the Constitution 

27. U.S. v. Sprague, 282 U.S. 716; see Warre 
op. cit. 681, 682. 

28. See Corwin, op. cit. 144 












ylal 


tutl 


Four P 
Shoulc 
Broad 
nent 
a) 
rights 
not e 
lentk 
been 
basic 
it the 
ers On 


lated 


ing pt 
ate f 
(Cc) 
imen 
asic 
onvel 
custor 
has fix 
tion n 
tion 
memb 
rence 
inv st 
Vv re 
subsec 
(d) 
Court 
dictio 
ality ¢ 
tional 
legisla 
ot suc 
upon 
of amy 
after 
treaty 
amen 
It is 
ittem} 
lems t 
is onl 
discus 
will e 
preser 
ot our 
throug 
makin 
will re 
be ma 
peopl 
for th 






t will 
rtant 
t the 
peo 
‘ough 
ny ol 
with 
them 
to de 
dimly 
pro 
ojects 
yvern 
ethe1 
ry in 
1 Our 
faced 
never 
istitu 
tions, 
ig the 
being 
ly be 
Con 
bette! 
aking 
ad to 
proce 
of the 
mea 
efore, 
th the 
owe’s 
being 
they 
> only 


mending 
reason 
ficiently 

Beck 
, Op. ci! 
‘ev. 694 
by state 
ved is o 
ernatives 
ned, but 
of suc 
. consent 


ments 
P powers 
reversing 
e exten! 
1 of the 
r amenc 
President 
» Amend 
Amend 
endments 
only the 
nth and 
rious ae 
istitutior 
Warre 














rtain way of doing so is by a con- 
tutional amendment. 


Four Points Amendment 

Should Cover 

Broadly speaking, such an amend- 
ient should: 

a) State explicitly the reserved 
rights of the people referred to but 
not enumerated in the Ninth 
lenth Amendments. An attempt has 


and 


been made to restate some of these 
basic principles of our Constitution 
it the beginning of this paper. Writ- 
ers on the Constitution have formu 
lated them in different ways.?® 

(b) Provide that the treaty-mak- 
ing power shall not be used to dero- 
cate from those rights. 
that constitutional 
amendments derogating from such 


(c) Provide 


asic rights must be ratified by state 
onventions within seven years (the 
customary period where Congress 
has fixed a time limit); that such ac 
tion must in the case of each conven- 
tion be by a majority of the elected 
members; and pending the concur- 
rence of three-fourths of the states, 
iny state may withdraw its consent 
by referendum or the action of a 
subsequent state convention. 

that the 
Court should be given original juris 


(d) Provide Supreme 
diction to pass upon the constitution- 
ality of all treaties, and of constitu- 
tional amendments ratified by state 
legislatures alleged to be in violation 
of such new proposed amendment, 
upon application by the Governor 
of any state within, say, six months 
after the publication of any such 
treaty or ratification of any such 
amendment by state legislatures. 

It is not intended in this paper to 
ittempt to answer many of the prob- 
lems that are obviously presented. It 
s only hoped that it will stimulate 
discussion so that the organized Bar 
will evolve an amendment that will 
preserve the fundamental principles 
of our Constitution from destruction, 
through the loopholes in the treaty- 
making and amending powers, and 
will require vital changes therein to 
be made only with the consent of the 
people through conventions elected 
for that purpose. 


Would there be objections to an 
this 
seems unlikely that Congress or legis- 


amendment of character? It 


latures would object to such an 
amendment because it has the virtue 
of passing on to the people them- 
selves, for decision, matters that vi- 
tally concern them, and of avoiding 
the pressure of powerful lobbies. The 
effect, of course, would be to make 
the Senate, in the case of the treaty- 
making power, or Congress in the 
case of the amending power, exceed- 
ingly careful not to propose basic 
changes in the Constitution except 
by an amendment to be ratified by 
state conventions; but surely this re 
sult would be desirable. 

The people at large would scarcely 
object to an amendment designed to 
assure them against important consti 
tutional rights taken 


being away 


without their consent. 


Amendment Would Allow the People 
To Decide on World Government 
Groups sincerely advocating an in 
tegrated world government, or pat 
tial steps toward a world govern 
ment, which affect the fundamental 
rights of the people, would hardly 
object to an amendment assuring a 
better method of obtaining the con 
sent of the people than now exists 
under the present treaty-making and 
amendin. powers. 

Minorities, who without the pro- 
tection of our Constitution, would 
be most apt to suffer from the tyran 
ny of temporary majorities have, per- 
haps, the greatest stake in defending 
its basic principles from changes, ex- 
cept through the deliberate action of 
the people. Take the case of the 
Negroes, who are the only minority 
today in some sections of our country 
that are segregated, as in our schools, 
and who complain that they are 
still full 


Wholly aside from the dubious pana 


denied political rights. 
ceas, which vote-seeking politicians 
offer them, through treaties to be 
enforced by international courts, in 
which police states have a voice, and 
which they may soon control—are 
they not the very group most vitally 


concerned? 


Majorities in our country after all 
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comprise a shifting mosaic of eco- 
nomic, racial and religious minor- 
ities combining because of political 
exigencies of the moment. Major- 
ities do not always make use of their 
power for benevolent purposes. Most, 
if not all, minorities have been sub- 
ject to persecution at one time or an- 
other, as witness the persecution of 
Christians in early Rome; Huguenots 
in France; Catholics in Britain; Prot- 
estants by the Spanish Inquisition; 
and Jews by Hitler and now by 
Stalin. In our own history fanatical 
parties dedicated to persecution of 
religious and racial minorities, like 
the anti-Catholic and anti-foreign 
Know Nothing Party of the 1850's 
and the Ku Klux Klan of 


years, have gained complete control 


recent 


over many state governments and 
have had large representations in 
Congress and our National Govern- 
ment, All 


rightly seek to remove any remain. 


minority groups may 
ing injustices by the usual demo- 
cratic processes. But surely, each 
such minority should recognize that 
it should not use means, which, if 
used at other times against them by 
temporary hostile legislative major- 
ities, may destroy the constitutional 
protections which have given to them 
the greatest freedom and protection 
that has ever been afforded to mi- 
norities by any system of government 
in the world. It behooves all us 
Americans, therefore, earnestly and 
unitedly to seek to preserve and 
strengthen the bulwarks of our Con- 
stitution, which protects every seg- 
ment of our people against the ex- 
cesses of temporary majorities. 
Conclusion. As the Father of Our 
Constitution said in 1792, over 150 
years ago:%° 
The people, who are the authors of 
this blessing, must be its guardians. 
Their eyes must be ever ready to mark, 
their voice to pronounce, and their 
arms to repel or repair, aggressions on 
the authority of their Constitutions. 
It is hardly to be doubted that in the 


last analysis the people must be the 


29. See, for example, Beck, op. cit., Ch. 17; 
Tucker, op. cit., Ch. 13; Cooley's Constitutional 
Limitations (8th Ed.) Ch. 2. 

30. Madison, quoted in Warren, op. cif. 781. 
See also 783, 804. 
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guardians of their own destiny and 
do have the right to alter or abolish 
their constitutional form of govern- 
ment. But a major objective of our 


constitutional form of government, 
which imposes restraints intended to 
protect us from our own representa- 
tives and the tyranny of temporary 
majorities, must be to see that basic 
changes are only made by the de- 
liberate decision of the people them- 
selves. Therefore, it is submitted, the 
time to close, by appropriate limita- 
tions, the dangerous gaps in the 
treaty-making and amending powers 
is before and not after it is too late. 
Thus we may better protect our 
Constitution against radical changes 
being effected through the medium 
of organized pressure groups influ- 
encing legislative bodies, who usually 
have no mandate from the elector- 
ate on how to vote on proposed con- 
stitutional changes. In that manner, 
it is submitted, we shall more prob- 
ably retain a government “of the 
people, by the people, for the 
people”. 


Bar Associations and 
Public Relations 


(Continued from page 737) 


Overcoming prejudices calls for 
specific efforts pointed in that partic- 
ular direction. The only real antidote 
for misconceptions and misunder- 
standings is the truth. If suspicions 
are based on reality, the only way to 
attack them is by removal of the 
underlying reality, not by any kind 
of propaganda. If they are not based 
on reality, it is only necessary to 
present the actual facts to dispose 
of them. Take the all-too-common 
idea that lawyers’ fees are high. If 
that is true, the proper course of 
action is to take appropriate meas- 
ures to get them lowered. As a rule, 
however, it is not true, and the 
popular impression is not based to 
any great extent on the exceptions. 
Probably at the bottom of it is the 
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DRAFT OF PROPOSED AMENDMENT 


1. The basic principles of this 
Constitution, namely, the establish- 
ment of a representative form of a 
Federal Government, consisting of 
the Congress, the Executive, and the 
Judiciary, and of the governments 
of the several States of the character 
guaranteed by the Constitution; the 
express limitations of the Constitu- 
tion on the powers of Congress; the 
guarantees of individual liberties 
contained in this Constitution and 
in the Bill of Rights, set forth in the 
first Ten Amendments, and the in- 
dependence of the Federal Judiciary, 
shall not be abolished nor substan- 
tially altered by any treaty or execu- 
tive agreement, nor otherwise than 
by a constitutional amendment rati- 
fied by State Conventions, each act- 
ing through a majority of thei 
elected members and in accordance 
with their respective State Constitu- 
tions, or by the direct vote of the 
people of such States, as one or the 
other method of ratification may be 


feeling that all a lawyer has done 
in a given instance to earn his fee 
was to give some advice, and he does 
that merely by dictating a letter, and 
a hundred dollars is too much pay 
for a letter. This calls for explana- 
tions as to the years of education and 
experience without which the letter 
could not have been written, the 
hours spent in the library unseen 
by clients, and the cash value to the 
client of good legal advice at the 
proper time. Viewed against this 
background, reasonable fees will not 
meet with objection from any rea- 
sonable person. 

The question of lawyers’ ethics 
and honesty is a more delicate one, 
but similar treatment is indicated. 
Lawyers are people, and while some 
of them go wrong, just as some bank- 
ers, editors and ministers do, the vast 
majority of them actually are above 
average in honesty, for their liveli- 


elected by the several States, such 
ratifications to become effective upon 
the concurring action of three. 
fourths of the States at any time 
within seven years of the date of 
the submission of such amendment. 


2. The power of the Senate to 
ratify treaties and of both Houses 
of Congress to propose amendments 
shall be exercised only by two-thirds 
of the entire membership of the 
Senate in the case of treaties, or of 
both Houses of Congress in the case 
of amendments, 


and not by two- 


thirds only of the members present. 


3. The Supreme Court shall have 
and promptly exercise original juris- 
diction to pass upon the validity of 
all treaties, executive agreements, and 
constitutional amendments, upon 
application by the President or of 
the Governor of any State made 
within six months of the date of the 
proclamation of any treaty or execu- 
tive agreement, or of a proclamation 
of the adoption of any constitutional 
amendment. 


hood is based upon a fiduciary rela- 
tionship which is practically never 
betrayed. Publicity may be planned 
to emphasize that fact, and the fact 
that most of them have homes and 
families and are good citizens of the 
community. The canons of profes- 
sional ethics may be publicized, one 
at a time, with illustrative stories. 

There is urgent need for special 
treatment of the lawyer’s duty in the 
defense of wrongdoers. Every person 
has a right to a fair trial and to have 
his guilt or innocence determined 
fairly by a judge or jury. That right 
is denied to a man if the lawyers 
prejudge his case, decide on the basis 
of such evidence as happens to be at 
hand that he is guilty, and for that 
reason decline to take the case. Only 
by being willing to take charge of 
the defense of persons who appear 
to be guilty can lawyers pretend to 
be doing their duty toward protec- 
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tion of the innocent, and if they do 
undertake the defense of the guilty 
on that basis they will, unless they 
are superhuman, sooner or later have 
the pleasant surprise of finding out 
when the evidence is all in that the 


man they thought was guilty is inno- 
cent after all. If these principles were 
widely understood, criticism of law- 
vers for appearing on behalf of 
wrongdoers would disappear except 
in the proper instances where the 
effort is not to see that justice is 
done but to get the defendant off 
even though he is guilty. 

More effective, perhaps, than any- 
thing directly said is indirect pub- 
licity. When college boys began go- 
ing hatless a decade or two ago the 
hat industry was in serious trouble. 
Direct appeals to wear hats would 
have been worse than useless. In 
stead, the hat people contrived to 
have celebrities photographed as 
often as possible with hats on, had 
movie stars model new fashions in 
hats, held hat style shows, and per- 
suaded doctors to discourse on the 
physical hazards of going hatless. 
Che fad died away, and those efforts 
no doubt had a lot to do with it. 
rhe legal profession gets plenty of 
this type of indirect publicity in 
reverse—witness the following sen- 
tence from a well-known textbook 
on publicity. 

“Just as any kidnapper who wants 
to keep out of jail, any husband 
who wishes to discard his old wife 
so that he may take on a new one, 
or any crooked business firm wishing 
to remain undisturbed in its methods 
of swindling the public may hire a 
lawyer in good standing to help 
accomplish the purpose, so almost 
any kind of enterprise, worthy or 
unworthy, may seek to retain a pub- 
licity man to gain public favor.” 

There is no way to keep references 
like this from being made, but they 
may be countered by similar indirect 
publicity to the opposite effect, and 
enough of the one will eventually 
cut down on the other. 


Newspaper Is Best Medium 
for Reaching Public 


The greatest single medium of com- 


munication with the public is, and 
probably always will be, the news- 
paper. There are more than two 
thousand daily papers in this coun- 
try, and thousands more of weekly, 
biweekly and triweekly small-town 
and rural papers. About half of their 
space is taken up with advertising 
and the rest with news. Copy for the 
news columns comes from the wire 
services, their own reporting staffs, 
and from publicity materials sent in 
to them: All of it must stand the test 
of reader interest, and only a small 
part of any of it can be used, but 
some important types of news are 
available only from publicity sources, 
and no matter how crowded he is, 
every editor uses 


some public ity 


materials. Small-town and _ rural 
newspapers are apt to use more of 
it than their big-city cousins, for 
they may not have leased wire service 
and their reporting facilities are 
small. At the same time, their read 
ers peruse the paper more thoroughly 


than do city readers. 


The most satisfactory way to get 
publicity in a paper is to tell a 
reporter about it and let him write 
the story. The news may be sig- 
nificant enough to justify a press 
conference with more than one re- 
porter present, but this is dangerous 
if the story should happen to be 
one they would not consider worthy 
of such attention. Other news may 
not .be worth a reporter’s time to 
write it up, but may be usable if 
it is already written up by someone 
else and the reporter can see at a 
glance what is in it and that the 
source from which it came is reliable. 
Here is the “release”, plainly identi- 
fied to show where it came from and 
written in good newspaper style. 
Most bar association publicity will 
be in this form. 


Popular magazines vie with one 
another to present to an eager pub- 
lic the latest wrinkle in prevention 
of colds, the fight against cancer, 
heart disease or tuberculosis, or on 
any of a hundred other fronts on 
which the medical profession and its 
allies are making progress. These 
articles are highly complimentary to 
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the doctors, and they run concur- 
rently with threadbare fiction depict- 
ing the crooked lawyer and the 
crooked judge. Articles on pretrial 
procedure, improved selection of 
judges, and a few other legal sub- 
jects recently have appeared in pop- 
ular magazines, but the surface has 
scarcely been scratched in that di- 
rection. 

By contrast, the Bar has gone 
rather extensively into radio and 
television. A radio program espe- 
cially adapted to Bar use is the round 
table discussion, with two or three 
local lawyers on the panel, taking 
up topics of current public interest 
with a legal angle. The Iowa Bar 
has had such a program on a Des 
Moines station for years, and the 
American Bar Association had a good 
one on a network a few years ago. 
Public addresses at bar meetings may 
be broadcast on the spot, or recorded 
for broadcast at another time. So far 
no bar association has sponsored a 
comedian or a minstrel show, but 
radio and television theaters consist- 
ing of courtroom scenes staged by 
real lawyers and judges and portray- 
ing lawyers and the administration 
of justice in a proper manner have 
proved immensely popular with the 
fans, and are sought after by tele- 
vision stations. 


Lawyer speakers are able to get 
a hearing not only at bar meetings 
and on the radio, but face to face 
before lay audiences. Many types of 
organizations are eager to get speak- 
ers for their regular meetings and 
will welcome representatives of the 
Bar and their message. A bar associa- 
tion speakers bureau will have no 
trouble making such engagements 
for lawyer speakers. The Minneapolis 
Bar has made a great thing of panel 
discussions before lay audiences, usu- 
ally luncheon groups, and the St. 
Louis Bar has developed an elaborate 
program of appearances by bar asso- 
ciation speakers in the public schools 
to lecture on the Bill of Rights, con- 
stitutional government, citizenship 
and kindred topics. This is an espe- 
cially rewarding field, for impressions 
of lawyers gained in that manner will 
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be a permanent offset to antilawyer 
publicity throughout later life. 
The advertising columns as well 
as the news columns of the papers 
are suitable media for public rela- 
tions messages of the Bar. It is a 
violation of professional ethics for 
a lawyer to advertise his services as 
a radio repairman does, but it is an 
axiom of the advertising business 
that advertising not only advances 
the advertised product competitively 
but also increases total sales. One 
reason why so many millions are 
strangers to lawyers is that lawyers’ 
services never have been brought to 
their attention through advertising, 
while the life insurance salesman, 
for example, has reached them all 
for as much insurance as they can 
afford or more. The American Bar 
Protes- 


Association Committee on 


sional Ethics has specifically ap- 
proved paid advertising, however, 
as long as it is carried on by bar 
associations rather than individuals, 
and as long as its emphasis is upon 
the public service aspects of the 
lawyer’s work—in other words, as 
long as it is institutional rather than 
product advertising. Since the war, 
bar association after bar association 
the country over has ventured into 
paid institutional advertising, and 
there will be more of it in the future. 

There is a special place in the 
public relations program for leaflets, 
pamphlets and brochures. Bearing 
messages similar to those of the in- 
stitutional advertisements, they can 
be placed directly in the hands of 
interested persons rather than broad- 
cast as advertisements or mass pub- 
licity must be. Leaflets on the impor- 
tance of making a will, for example, 
are distributed by coéperating banks 
with excellent results. The Henne- 
pin County Bar Association of Min- 
neapolis has done much to develop 
this mode of contact. 

Finally and most important, there 
is the person-to-person contact be- 
tween individual lawyer and individ. 
ual layman. There is no substitute 
for each individual lawyer acting as 
good-will ambassador for his profes- 
sion, and making sure that every 
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contact he has with other people, 
professional or otherwise, brings 
credit to himself and his fellow mem- 
bers of the Bar. Military men have 
emphasized over and over again since 
the advent of blitzkrieg and atom 
bombing that no matter how terrible 
the weapons used, no battle ever is 
won until the Infantry has moved 
taken 
ground. That is why a public rela- 


in and possession of the 
tions program must take the entire 
Bar into its confidence and seek their 
coéperation in every possible way. 


Public Relations Campaign 
Compared to Military 


The military figure is an apt one 
to represent the distribution of pub- 
lic relations responsibility among 
individual lawyers and local, state 
and national bar associations. In- 
dividual lawyers are the foot soldiers 
in hand-to-hand combat. Local bar 
associations are the field headquar- 
ters, directing the distribution of 
ammunition and supplies and the 
operations of publicity artillery and 
bombers which are softening up the 
objectives for capture by the ground 
forces. The local bar association is 
the most advantageous point from 
which to distribute most news re- 
leases, for editors will look with more 
favor upon them if they are handled 
through a local bar office which has 
established friendly contact with the 
local press, even though the news is 
not of local origin. Radio programs 
have maximum listener interest when 
they are offered as a presentation of 
the local Bar with local lawyers par- 
ticipating. The local Bar can super- 
vise the distribution of pamphlets 
and brochures to greatest advantage, 
and newspaper advertising should be 
in its name and under its sponsor- 
ship. 

If the local bar association is the 
field headquarters, then the state bar 
association is the general headquar- 
ters and the home front—the place 
where over-all strategy is planned 
and where ammunition and supplies 
are manufactured. By ammunition 
and supplies we mean such things 
as copy for advertising and publicity, 


script for radio programs, and pam- 
phlets and brochures for distribution. 
All of these can be provided on the 
spot by the local people if necessary, 


but with their more limited resources 
the results may be good in one in- 
stance and not so good in the next. 
The state bar association is in a posi- 
tion, perhaps in collaboration with 
other state bar associations, to raise 
and spend the money necessary to 
get these things done in a_ profes- 
sional manner by people who know 
how to do them right. 

It is possible to carry the military 
figure back one more step to the 
great inter-allied councils at which 
the strategy of the various allies was 
fitted into a grand over-all strategy, 
where arrangements were made for 
the disposition of lend-lease mate- 
rials and occasional inter-allied troop 
movements, and where new technical 
developments of one ally were made 
That is the 
logical réle for the American Bar 


available to the others. 


Association in the development of 
a public relations program for the 
legal profession on a_ nation-wide 
scale. ‘The American Bar Association 
can and should keep in close touch 
with all the public relations activi- 
ties of all the state and local asso- 
ciations, and serve as a clearing house 
whereby each of them can take ad- 
vantage of the accomplishments of 
the others, exchange scripts and 
materials of various kinds, develop 
new ideas, and profit by each other's 
mistakes. The American Bar Asso- 
ciation should speak for the profes- 
sion on a nation-wide scale, and 
actively promote the furtherance of 
public relations work on the state 
and local level. 

Abraham 
Lincoln for a comment on public 


We are indebted to 
relations which is particularly ap- 
plicable to the legal profession: 

“Public sentiment is everything. 
With public sentiment nothing can 
fail. Without it, nothing can succeed. 
Consequently, he who moulds pub- 
lic sentiment goes deeper than he 
who enacts statutes or pronounces 
decisions. He makes statutes and de- 
cisions possible or impossible to 
execute.” 
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Charles Austin O'Niell 
Continued from page 726) 


the first rehearing the dissent became 
the prevailing opinion, from which 
judges O’Niell and Dawkins dis- 
sented, Judge O'Niell 
strong dissenting opinion. On second 
rehearing the views of Judge O’Niell, 
expressed in his original and dissent- 


writing a 


ing opinions, prevailed. That case 
has been of more extended and im- 
portant application than any other 
case in the history of the court. 
Naturally, its application has been 
provocative of much litigation, be- 
cause of its fundamental character, 
but in a broad sense it has main- 
tained the civil law principles 

and it operated equitably for the 
general good. The discussions of the 
Court... have definitely fixed Frost- 
Johnson v. Sallings’ Heirs, as one of 
the great and far reaching opinions 
of the Supreme Court’’.?° 

Che prodigious industry of Chief 
Justice O’Niell is evident in his 
opinions; by thumbing even hurried- 
ly through the reports there is re- 
vealed a tenacity that, like Frost- 
Johnson v. Sallings’ Heirs, converted 
quite a few dissents into the decision 
of the court on rehearing. See, for 
example, State v. Robin, 193 La. 789, 
192 So. 345; Oliphant v. Town of 
Lake Providence, 193 La. 675, 192 
So. 95. 

Judge O’Niell long has been re- 
varded as one of the great civilians 
to adorn the Bench of Louisiana, 
where legal scholars have waged a 

mtroversy against the encroach- 
ment of the common law on the 
state’s civil law heritage. During a 
period when there was little Louisi- 
ina civil law doctrine to aid the de- 
velopment of the jurisprudence, he 
showed the courts, lawyers and law 
writers of the future where the possi- 
bilities lay. Straus v. City of New 
Orleans, 166 La. 1035, 118 So. 125 

1928), and Smith v. Sun Oil Co., 
165 La. 907, 116 So. 379 (1928), are 
classic examples of the many evi- 
dences in the reports of his broad 
civil law training and scholarship. 
His exposition in Phillips v. Phillips, 
160 La. 813, 107 So. 584 (1926), of 
the rights of the wife in community 


property and community - income, 
was so explicit as to definitely set at 
rest all doubt concerning the right 
of spouses in Louisiana to make sepa- 
rate income tax returns of commu- 
nity income. 

His Constitutional Decisions 

Have Gained Wide Recognition 
Judge O’Niell’s decisions have gained 
wide recognition, too, in the field of 
constitutional law. In Saint, Attor- 
ney-General vy. O. K. Allen, 169 
La. 1046, 126 So. 548 (1930), he 
wrote, for a unanimous court, that 
under the Constitution dividing the 
state government into the legislative, 
executive and judicial departments, 
it was unlawful for a member of the 
legislature to receive any salary from 
such as_ the 
Louisiana State Highway Commis- 


any executive office, 
sion. The United States Supreme 
Court, in its first zoning decision, 
Village of Euclid v. Ambler, 272 U.S. 
365 (1926), quoted extensively and 
with high approval from a Louisiana 
zoning case, the opinion of which 
was written by Judge O’Niell, State 
ex rel. Civello v. City of New Orleans, 
154 La. 282, 97 So. 440, in which he 
held that ordinances dividing a city 
into business and residential zones 
were constitutional. An analysis of 
the extent and scope of the zoning 
ordinances set up by Chief Justice 
O’Niell in the Louisiana case was 
embodied in the Federal Supreme 
Court opinion. 

Henry P. Dart, Jr., president for 
1949-50 of the Louisiana State Bar 
\ssociation, has said that Judge 
O’Niell’s “long public service 
will be an enduring monument to 
his fame which will last as long as 
Louisiana law is quoted or cited”, 
and Mr. Dart expressed, at the same 
time, the opinion that his greatest 
service to the profession was ren- 
dered in helping create the present 
state bar association. Mr. Dart said: 

“In 1941, you will recall that the 
Legislature memorialized the Su- 
preme Court to create the integrated 
bar association. Without precedent 
in this State, the Court was called 
upon to set up and establish by rule 
of court the new bar association. 


This was finally accomplished, but it 


Charles Austin O'Niell 


was due largely to the efforts of Chief 
Justice O’Niell that our present or- 
ganization came into being. He ol 
course was not the only one who par- 
ticipated in this work. A committee 
of prominent lawyers and legal edu- 
cators drafted the articles of incorpo- 
ration, but the Chief Justice was the 
guide and mentor of that group and 
rendered valuable assistance in pre- 
paring the organic law of our Asso- 
ciation. Finally, it was largely the re- 
sult of his influence and work that 
the charter of the Association was 
adopted ... .” 

Sidney L. Herold of Shreveport 
has expressed the belief that Judge 
O’Niell “has written more opinions 
than has any other judge in Ameri- 
can judicature, and that in the 
course of these decisions he has dealt 
with more original problems than 
perhaps any judge since the day of 
Marshall”.1? 

Mr. Herold also said: 

“Judge O’Niell came to this bench 
at a time when the economy of the 
State was metamorphosing from that 
of a simple agricultural community 
to that of a highly industrialized one. 
He came to the bench almost at 
the beginning of that mineral de- 
velopment which has created an en- 
tire change in the business, the social 
and the economic life of our people. 
Chose of us who had to do with the 
litigation that marked the adapta- 
tion of the principles of the Civil 
Code to these new conditions, all 
know of the tremendous part that 
Justice O’Niell played in formulat- 
ing the decisions which have blazed 
the way, not merely in Louisiana 
jurisprudence, but in that of the 
Nation, upon these matters so im- 
portant to the business life of the 
people of Louisiana. 

‘No blind worshiper of precedent, 
Justice O’Niell’s decisions disclose his 
conscientious conviction that there 
must be a continuity in law if it is to 
be a stabilizing factor in human life, 
and if it is to be the rule by which 


10. Ibid. 

11. Pamphlet, Testimonial Ceremonies to Honor- 
able Charles Austin O'Niell, December 8, 1949 
Louisiana State Bar Association, New Orleans 

12. Ibid 

13. Ibid 


September, 1950 * Vol. 36 799 











Charles Austin O'Niell 


men shape their personal and busi- 
ness conduct. Likewise, his decisions 
show an awareness of the fact that, al- 
though property rights are subsidiary 
and inferior to those which inhere in 
the conscience and in the liberty of 
man, yet there can be no true human 
freedom without the legal protection 
of that which the citizen has accumu- 
lated by his toil, his effort and his 
brain. 

“In the domain of criminal iaw, 
there shines from O’Niell’s opinions 
that respect for the dignity of the 
human being that marks a great 
judge. Imbued as he is with the legal 


The Constitutionality of 

International Courts 

(Continued from page 741) 

rial. Three leading textbooks*’, two 
annotations‘ and a great number of 
law review articles’? have been writ- 
ten on the subject. Examination of 
this material indicates the thinking 
of jurists and text writers to be ap- 
proximately as follows: 

There is a minority school of 
thought to the effect that since the 
wording of Article II (‘to make treat- 
ies”) contains no words of limitation 
(such as “subject to the other pro 
visions of this Constitution”), the 
power it confers is absolute. Support 
for such a view is thought to be 
found in the words of Justice Holmes 
in the famous Migratory Bird case: 
“It is open to question whether the 
authority of the United States [7.c., 
of the President and Senate to make 
treaties] means more than the for 
mal acts prescribed to make the con- 
vention”.5° One judge®! rationalizes 
this view, in this manner: 

While a treaty will supersede a prior 

Act of Congress, an Act of Congress 

may supersede a prior treaty. ‘The 

latest expression [of governmental in- 

tention] controls whether it be a 

treaty or an Act of Congress. There- 

fore, if it be conceivable that a Presi- 
dent, with the concurrence of two- 

thirds of the Senators, should make a 

treaty subversive of the rights and lib- 

erties of the people, a Congress would 
be elected, pledged to repeal it. 

Such a view is hardly satisfactory. 
Foreign relations cannot be main- 
tained on the premise that those with 
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sense that the protection of society 
demands the prompt and effective 
punishment of the criminal, yet his 
decisions evince a continued aware- 
ness of the right of the individual 
and of his protection against unjusti- 
fied conviction, or brought 
about by force, fraud or intimida- 
tion.” 


one 


This article is not intended to be 
a study or a scholarly appraisal of 
Chief Justice O’Niell’s work on the 
bench. That is a work that yet re- 
mains to be done. His research and 
reasoning in various fields of law 
need analysis, in order that the 


apparent authority to conduct them 
(the President and Senate) are sub- 
ject to what amounts to repudiation 
by the lower house. The divided au- 
thority of the President and Senate 
caused sufficient misunderstanding 
abroad in the case of the League of 
Nations, without injecting this addi- 
tional complication. 

The better reasoned view of the 
treaty power seems to be based on 
the acceptance of the following prin- 
ciples: 

First, the subject matter of a treaty 
must be appropriate to international 
relations, and must not be internal 
legislation in disguise. 

Second, a treaty cannot provide for 
the doing of anything expressly pro- 
hibited by the Constitution. 

Third, a treaty cannot provide for 





47. Moore, International law Digest, Chapter 
XVII; Butler, The Treaty-Making Power under the 
Constitution of the United States; Tucker, Limita- 
tions on the Treaty-Making Power. 

48. ‘Relation of Treaty to State and Federal 
Law’, 4 A.L.R. 1377, 1388 (1919), supplemented 
n 17 A.L.R. 635, 636 (1921). 

49. See Appendix. 

50. Missouri v. Holland, 252 U.S. 416; 40 S. Ct 
382; 64 L. Ed. 641; 11 A.L.R. 984 (1920). See also 
United States v. Thompson, 258 Fed. 257 (1919); 
United States v. Selkirk, 258 Fed. 775 (1919); 
United States v. Rockefeller, 260 Fed. 346 (1919); 
U.S. v. Pink, 313 U.S. 553, 61 S. Ct. 960, 85 L. Ed 
115 (1941). However, Holmes goes on to say ‘We 
do not mean to imply that there are no qualifica- 
tions to the treaty making power’’ 

51. Tricher, J. in U.S. v. Thompson, 258 Fed. 237 
(1919) citing Cushing, 8 Op. Atty. Gen. 411, 415. 

52. See remarks of Hughes, C. J., quoted in Rix 
“Human Rights and International Law'’, 35 
A.B.AJ. 551, 554 (1949) 

the nation has the power to make any agree- 
ment whatever in a constitutional manner that 
relates to the conduct of our international rela- 
tions, unless there can be found some express 
prohibition in the Constitution, and | am not 


broadest benefit can be had from his 
great service as a jurist. 

On his twenty-fifth anniversary on 
the Supreme Court, it was said in the 
foreword to a commemoration vol- 
ume presented to him: “There sits 
a judge that no king can corrupt.” 

This is no idle tribute. A New 
Orleans newspaper has said of him: 

“Above all, he has declared the 
law as he saw it—and as it was.... 
He has been one of an honored 
minority in our State to whom the 
law is the law, in storm as well as 
in calm’’,14 


14. New Orleans Item, April 7, 1939. 





the doing of an expressly permitted 
thing in a manner different from 
that prescribed in the permission.*? 
As to the first principle, there 
seems little doubt whether the crea- 
tion of international tribunals is a 
proper subject for treaty making. 


Constitution Itself 
Is International Treaty 


At the time of forming the United 
States, the Thirteen Colonies were 
operating as a loose league of inde 
pendent nations. The Articles of 
Confederation so provided.53 The 
Constitution was actually an inter- 
national treaty, and the Supreme 
Court thereby established was actu 
ally an international court. It so re 
fers to itself, when dealing with inte: 
state suits.54 


aware of any which would in any way detra 
from the power as | have defined it in conne 
tion with our relations with other government 
But if we attempted to use the treaty-making powe 
to deal with matters which did not pertain to ou 
external relations but to control matters which 
normally and appropriately were within the loca 
jurisdictions of the States, then | again say there 
might be ground for implying a limitation upon 
the treaty-making power that it is intended for the 
purpose of having treaties made relating to 
foreign affairs and not to make laws for the 
people of the United States in their interna 
oncerns."" 


53. Article I| reads ‘‘Each State retains its sove 
eignty, freedom and independence, and every 
power, jurisdiction and right, which is not by this 
confederation expressly delegated to the United 
States, in Congress assembled’’ {italics added) 


54. See, for example, the words of Fuller, C. J 
in Kansas v. Colorado, 185 U.S. 145; 22 S. Ct 
552; 46 L. Ed. 838 (1902): ‘Sitting, as it were, 
an international, as well as a domestic tribuna! 
we apply Federal law, state law, and interna 
tional law, as the exigencies of the particula 
case may demand... ."' 
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[his view as to the propriety of 
treaties providing for international 
tribunals has been shared by Con- 
ress even in the highly isolationist 
period of 1930. In that year there was 
passed an act®* providing penalties 
ior false testimony and contempt 
Whenever any claim in which the 
United States or any of its nationals 
is interested is pending belore an in- 
eynational tribunal commission, 
established pursuant to an agreement 

tween the United States and any 
eign government or governments 

This is, of course, completely 
onsistent with the actual practice 
have discussed above. 

lurning to the second and third 
principles, that a treaty cannot pro 
vide for doing anything expressly 
prohibited, nor for doing an ex- 
pressly permitted thing in other than 
ihe manner prescribed in the permis 
sion, we find (apart from the provi 


sions of Article LIL) the following: 
Express Prohibitions: 


Article I, Section 9, Clause 2: The 
Privilege of the Writ of Habeas Cor 
pus shall not be suspended, 
when in Cases of Rebellion or 
sion the public Safety may require it. 

Amendment IV: The right of the 
people to be secure in their persons, 
houses, papers, and effects, against un 
reasonable searches and seizures, shall 
not be violated, and no Warrants shall 
issue, but upon probable cause, sup- 
Oath or 
particularly describing the place to be 


unless 
Inva 


ported by affirmation, and 


searched, and the persons or things to 

be seized. 
\mendment V: 

eld to answer for a capital, or other 


No person shall be 
wise infamous crime, unless on a pre 
sentment or indictment of a Grand 
Jury, excépt in cases arising in the 
land or naval forces, or in the Militia, 
when in actual service in time of War 
x public danger; nor shall any person 
e subject for the same offense to be 
twice put in jeopardy of life or limb 
nor shall be compelled any Crim 
nal Case to be 


self, nor be deprived of life, liberty, or 


a witness against him 


property, without due process of law; 
nor shall private property be taken for 
public use, without just compensation. 

Amendment VIII: Excessive bail 
shall not be required, nor excessive 
fines imposed, nor cruel and unusual 
punishments inflicted. 


46 Stat 


55. July 3, 1930, Ch. 851, 
-.A. 270 


1005, 22 
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Amendment XI: The judicial power 
of the United States shall not be con- 
strued to extend to any suit in law 
or equity, commenced prosecuted 
gainst one of the United States by 
Citizens of another State or by Citizens 
or Subjects of any Foreign State. 
Express Permissions in Prescribed 


Manner: 


Article I, Section 8, Clause 10: The 


Congress shall have Power . to de 
fine and punish . . . Offenses against 


the Law of Nations. 

Article I, Section 8, Clause 17: The 
Congress shall have power . to ex- 
ercise exclusive Legislation in all Cases 
whatsoever, over [the District of Co 
lumbia}. . 

Article Ul, Section 2, Clause 3: The 
Trial of all Crimes, except in Cases of 
Impeachment, shall be by Jury; and 
such Trial shall be held in the State 
where the said Crimes shall have been 
committed; but when not committed 
within any State, the Trial shall be at 


such Place or Places as the Congress 
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may by Law have directed. 

Amendment VI: In all criminal 
prosecutions, the accused shall enjoy 
the right to a speedy and public trial, 
by an impartial jury of the State and 
district wherein the crime shall have 
been committed, which district shall 
have been previously ascertained by 
law, and to be informed of the nature 
and cause of the accusation; to be con- 
fronted with the witnesses against him; 
to have compulsory process for obtain- 
ing Witnesses in his favor, and to have 
the Assistance of Counsel for his 
defence. 

Amendment VII: In suits at com- 
mon law, where the value in contro- 
versy shall exceed twenty dollars, the 
right of trial by jury shall be pre- 
served, and no fact tried by a jury 
shall be otherwise re-examined in any 
Court of the United States, than ac- 
cording to the rules of the common 
law. 

All these provisions can be dis- 


regarded if one takes the view that 
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the treaty power is absolute. Another 


method of disposing of them en 
masse is to argue that they, like Arti 
cle III's definition of the judicial 
power, have to do only with the in- 
ternal relations of the federal and 
state governments to each other and 
to the citizens. However, at least two 
of the quoted clauses present difh- 
culty on this latter point. 

Article I, Section 8, Clause 10, ex- 
pressly recognizes “the Law of Na- 
tions” and gives the whole Congress 
(not the President and Senate) power 
to define offenses against it. If one 
admits that this body of law is some- 
thing apart from any American cor- 
pus juris (and it must be, since it is 
by its nature a set of rules of world- 
wide application), then this section 
indicates that the draftsmen of the 
Constitution did not have in mind 
that the treaty-making clause of Arti- 
cle II was the only provision dealing 
with foreign relations, and that one 
must look elsewhere in the Constitu- 
tion for restrictions on the conduct 
of those relations. On the other hand, 
it could be argued that this gilt to 
Congress of the power to define in- 
ternational criminal law was merely 
on a faute de mieux basis; made be- 
cause, at the time the Constitution 
was drafted, there was no interna- 
tional legislature to perform the 
task5*, ‘The latter view seems to be 
supported by the circumstances un- 
der which the international tribunals 
were established for the trial of the 
German and Japanese war criminals 


56. On this point note the statement in U.S 
v. Smith, 5 Wheat. 157, 5 L. Ed. 57 (1820), that it 
is not improper for Congress to leave the offense 
of piracy to be defined by the law of nations, and 
to pass an Act punishing by death ‘“‘the crime of 
piracy, as defined by the law of nations’’. See also 
Madison in the Federalist, XLII, indicating that the 
purpose of giving Congress the power in ques 
tion was to promote ‘certainty and uniformity’ 
by avoiding the possibility of conflicting defini 
tions among the several states. 

57. In reply to this point, raised by a Japanese 
defendant, see the discussion of Douglas, J., in 
Hirota v. Genero! of the Army Douglas Mac 
Arthur, 338 U.S. 197, 69 S. Ct. 1238, 93 L. Ed. 191 
(1949), in which he points out that the ‘‘crimes”’ 
(quotation marks his) were defined by the Charter 
of the International Military Tribunal, constituted 
by the Supreme Commander of the Allied Powers 
General MacArthur, and not by Congress. Con- 
trast this with the case of Application of Yama- 
shita, 327 U.S. 1; 66 S. Ct. 340; 90 L. Ed. 449 
(1946) in which the trial was before an American 
Military Tribunal, established by General Mac- 
Arthur as Commander in Chief, United States Army 
Forces, Pacific {and not as Allied Supreme Com- 
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of World War II. Congress passed no 
acts under which these defendants 
were tried®", 

Similar reasoning seems to apply 
in the case of Article III, Section 2, 
Clause 5, wherein Congress (not the 
President and Senate) is given the 
power to prescribe the place for trial 
of crimes “not committed within any 
state”. On its face, this refers to 
crimes committed outside the United 
States’, Again it would appear that 
the framers meant to supplement the 
treaty-making provisions; but again 
it could be argued that this was done 
on the same faute de mieux basis. 


Constitution Has No Operation 
in Foreign Countries 


It would seem that the remaining 
“Express Prohibitions” and “Express 
| Restricted] Permissions”, enumer- 
ated above, can be disregarded in the 
case of treaties conferring on inter- 
national courts jurisdiction with re- 
gard to transactions occurring oul- 
side the United States. The Supreme 
Court has said in general terms in 
In re Ross that “the Constitution 
can have no operation in another 
country”. This rule has been given 
specific application to most of the 
clauses under consideration.®° 

When one turns to the question of 
treaties giving international courts 
jurisdiction over transactions or liti- 
gation within the United States, a 
different problem arises. It was said 
in International Longshoremen’s & 
Warehousemen’s Union v. Acker- 


mander). In the latter case Congress had given 
previous sanction, in general terms, to the estab 
lishment of such American Tribunals, 10 U.S.C.A 

471-1593. (Articles of War). 

58. Such seems to be the theory adopted by the 
Supreme Court in Cook v. U.S., 133 U.S. 157; 11 
S. Ct. 268; 34 L. Ed. 906 (1891) in which is up 
held an Act of Congress assigning to the courts 
of adjacent Federal Districts the trial of crimes 
in the Public Land Strip (not part of the United 
States) known as “No Man's Land’’. Reference 
is made to the Act of April 30, 1790, 1 Stat. 114, 
Ch. 9, Sec. 8, providing that ‘‘the trial of crimes 
committed on the high seas or in any place out 
of the jurisdiction of any particular state, shall be 
in the district where the offender is apprehended, 
or into which he may first be brought’’. Of course, 
in the “No Man's Land"’ and high seas situa- 
tions Congress dealt with territory which, while 
outside of the United States, was not part of any 
other country. However, this is not so of the 
Articles of War, dealing with military trials in 
occupied foreign countries. 

59. 140 U.S. 453; 11 S. Ct. 900; 35 L. Ed. 581 
(1891). 

60. As to habeas corpus under Article |, Sec- 


man®! that “It is clear that the Terri 
tory of Hawaii and its legislature 
executive offices and judiciary can 
exercise only the powers delegated to 
them by Congress; and that Congress 
cannot deny the right of trial by jury 
as guaranteed by the Sixth Amend 
ment, or indictment by grand jury 
under the Fifth Amendment”. [i 
might be similarly argued that inter- 
national courts can exercise within 
the United States only the powers 
delegated to them by the President 
and Senate; and that the President 
and Senate cannot abrogate the guar- 
antees provided by the Constitution. 

There are, of course, two ways olf 
meeting this objection. One would 
be to incorporate a specific recogni. 
tion of (and pledge to observe) the 
constitutional guarantees, in = any 
treaty creating international courts. 
Che other alternative would be to 
have the international 
courts exercise only appellate juris- 
diction (since the American tial 
judiciary could be relied upon to ob 
serve the Constitution both at nisi 
prius proceedings and on remand), 


proposed 


while reserving in the treaty the 
right of the full Congress to define 
international criminal law, to legis- 
late for the District of Columbia and 
to specify the place of trials. 

The alternative of an appeal trom 
American to international tribunals 
raises, of course, the very difficulty 
encountered in the case of the Inter- 
national Prize Court. However, it 
would seem that the time has now 





tion 9, Clause 2, see Neely v. Hinkel, 180 U.S 
109; 21S. Ct. 202; 45 L. Ed. 448 (1901) in which 
it is said: ‘‘Those provisions [relating to the writ 
of habeas corpus, ex post facto laws, trial by 
jury for crimes, and generally to the fundamenta 
guaranties of life, liberty and property] have no 
relation to crimes committed without the jurisdic 
tion of the United States against the laws of o 
foreign country'’. For further discussion on habeas 
corpus, see Perlman ‘‘Habeas Corpus and Extra 
territorially’’, 36 A.B.A.J. 187 (1950). 

As to searches and seizures, see U.S. v. Be 
76 Fed. Supp. 857 (1948) to the effect that Amend 
ment IV does not protect a citizen against searches 
without warrant, but under military order in o 
cupied Austria. 

As to the inapplicability of Amendments V and 
VI to offenses committed on the high seas, see 
In re Ross, supra, and In re Beruve, 54 Fed. Supp 
252 (1944). 

Similarly, with regard to the jury trial guarantie 
under Amendment VII, in Casement v. Squier, 
46 Fed. Supp. 296 (1942), it is held that these do 
not apply to proceedings before the United State 
Court for China. 

61. 82 Fed. Supp. 65, 122 (1949) 
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arrived when it would be proper to 
abandon the rather whimsical con- 
cept that an international court can 
review “the question in controversy” 
decided by a national court and reach 
i new decision without (at least as 
concerns the parties involved) affect 
ing the ‘actual judgment” of the na- 
tional court. The whimsy becomes 
especially marked when, as in the 
case of the Anglo-American Civil 
War Claims 
tional courts later accept the deci- 


Commission, the na 


sions of the international court as 
conclusive in collateral proceedings. 
Lhe 


tude would seem to be to recognize 


more straight-forward atti 
that the judicial power of the United 
States is absolutely supreme only as 
to the law of the United States and 
its components, and that it is su 
preme on questions of international 
law merely on a faute de mieux basis 

until such time as the treaty-mak- 
ing power (the President and Senate) 
decide to place that supremacy in the 
hands of an international judiciary. 
rhis latter step has already been 
taken, so far as concerns the United 
States as a nation, by declaration un- 
der the Statute of the International 
Court of Justice. It remains to be 
taken with regard to the United 
States as an aggregate of citizens and 
organizations. The legal propriety of 
the step would seem to be equal in 
both cases. 


Io summarize, we can state the 
following principles: 

Che creation of international tri 
bunals seems always to have been 
regarded, throughout the history of 
this country, as an appropriate sub- 
ject matter for international treaties, 
and our Government has repeatedly 
ted upon this premise. 

Since the Constitution has been 
held not to operate beyond the lim- 
its of the country, it does not impair 
the right of the President and Sen- 
ate to confer on international tri- 
bunals such jurisdiction as they see 
fit over transactions and litigation 
uutside the United States. 

There are grounds for debate over 
vhether the treaty-making authori 


ues have such absolute power that 


they might give international courts 


jurisdiction over transactions and lit- 
igation in the United States, without 
regard to the provisions of Article 
I, Section 8, Clauses 10 and 17; Arti 
cle I, Section 9, Clause 2; Article III, 
Section 2, Clause 3; and Amendments 
IV, V, VI, VI, VIII, and XI. This 
debate could be minimized if, in any 
treaty creating such courts, provi 
sion were made for the observance ot 


these Articles. 
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